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TRAINING HEALTH PROVIDERS ON A RIGHTS BASED APPROACH TO HIV/AIDS TREATMENT AND CARE SERVICES
PROJECT TITLE: PROMOTING ACCESS TO JUSTICE 

FOR PLWHAs IN KENYA

 PROJECT BENEFICIARIES: PEOPLE LIVING WITH HIV/AIDS (PLWHAs)

PROJECT LOCATION: 20 CHAK HOSPITALS

INTRODUCTION

HIV/AIDS is a significant human rights issue in Kenya, and has compounding social, economic, legal and ethical implications. Cases of HIV-related stigma and discrimination, disinheritance of property as well as physical and sexual violence against PLWHAs are becoming increasingly common in many communities in Kenya. Ultimately, it is the responsibility of the Kenyan government to facilitate fair, timely and effective mechanisms for accessing legal justice to everyone, including people infected and affected by HIV/AIDS. However, economic disparity, lack of information on the law, corruption and poor proximity to the courts are some of the factors that have made the formal legal system inaccessible to many of the Kenyans who desperately need it. By incorporating a right-based approach to their core activities, health care providers will be doing their part to improve the quality of life of those affected and infected with HIV/AIDS.

The purpose of this training curriculum is to be used to facilitate TOT trainings to sensitize health care providers on issues surrounding human rights and HIV/AIDS, so as to enable them to integrate a rights-based approach to existing HIV/AIDS programs in their respective health facilities. A rights-based approach recognizes that everyone has inherent and fundamental rights based on universal legal standards and norms, and that the promotion and protection of these rights is integral to the national and global response to HIV/AIDS. Ultimately, it is the responsibility of the Kenyan government to facilitate fair, timely and effective mechanisms for accessing legal justice to everyone, including people infected and affected by HIV/AIDS. However, economic disparity, lack of information on the law, corruption and poor proximity to the courts are some of the factors that have made the formal legal system inaccessible to many of the Kenyans who desperately need it. By incorporating a right-based approach to their core activities, health care providers will be doing their part to improve the quality of life of those affected and infected with HIV/AIDS. 

By the end of the training, the TOTs are expected to have understood the legal and policy framework governing HIV/AIDS prevention, treatment and care as well as the intricate relationship between HIV/AIDS, human rights, poverty and gender. In addition, the TOTs are expected to have acquired the necessary skills to integrate human rights sessions in their respective support group meetings, which are held twice a month, CMEs and community outreach activities, as well as document HIV-related human rights abuse and refer such cases for further legal assistance. These reports assist CHAK to monitor the implementation of the project and shall form the basis of all follow-up interventions. By the end of the training, the participants shall be expected to: -

1. Have understood the legal and policy framework governing HIV prevention, treatment, care and support

2. Have understood the relationship between poverty, gender, HIV/AIDS and human rights abuse in Kenya

3. incorporate a rights based approach in their core activities

4. Identify, document and monitor human rights violations reported by HIV/AIDS patients and/or their family members. 

5. Refer patients to the relevant Government institutions and law enforcement agents, NGOs offering legal services, paralegals as well as pro-bono lawyers for further legal assistance

MODULE ONE

SESSION ONE: OVERVIEW OF HIV/AIDS IN KENYA

1. HIV/AIDS as a multi-faceted issue: -

a) Cultural dimension

b) Socio-economic dimension

c) Geographical dimension

d) Human rights dimension 

2. The most vulnerable and marginalized groups  

a) Orphans and other vulnerable children

b) Commercial sex workers and their clients

c) Illicit drugs users

d) Discordant couples

e) Migrant workers

f) Members of uniformed services 

g) Victims of rape and other forms of sexual violence

h) Men who have sex with other men

i) The elderly

j) Women and girls

3. Forms of human rights abuses faced by PLWHAS 

a) Human rights abuses that are criminal in nature: -

· Murder 

· Physical assault

· Sexual violence 

· Arson and malicious damage to property

· Coercion e.g. early and forced marriages, sexual exploitation etc

· Child labour

b) Human rights abuses that are civil in nature: -

· Unfair discrimination                                                                                                                                                                                                                                                                                                                                                                                     

· Violation of human rights relating to health e.g. breach of confidentiality, lack of access to proper treatment, unethical research etc.

· Wrongful dismissal from employment

· Disinheritance of property

SESSION TWO: HUMAN RIGHTS AND INTERNATIONAL LAW

1. What are Human Rights?

a) Definition of human rights

b) The underlying values, principles and objectives of human rights

c) The classification of human rights 

· First generation (Civil and Political rights)

· Second generation (Social and Economic rights)

· Third generation (Group and/or Community Rights)  

2. The Legal Framework on Human Rights 

a) An overview of the main international legal instruments on human rights 

· The UN Universal Declaration on Human Rights (UDHR)

· International Covenant on Civil and Political Rights (ICCPR)

· International Covenant on Economic, Social and Cultural Rights (ICESCR)

· Convention on the Rights of the Child 

· The Convention on the Elimination of all forms of Discrimination against Women (CEDAW)

· The African Charter on Human and People’s Rights (ACHPR)

· Convention on the Rights of the Child (CRC)

· The African Charter on the Rights and Welfare of the Child (ACRWC)

b) The domestication of international human rights instruments in Kenya

· The process of ratification of international treaties

· The duty of the State under International human rights law

3. The Rights-Based Approach to HIV/AIDS prevention, treatment, care and support

· The Second National Health Sector Strategic Plan of Kenya 
· The Kenya National HIV/AIDS Strategic Plan (KNASP)
SESSION THREE: GENDER, HIV/AIDS AND HUMAN RIGHTS

1. What is Gender?

a) Definition of gender

b) The difference between gender and sex

c) Gender roles

2. The relationship between Gender and HIV/AIDS 

a) Biological differences between men and women

b) Socio-economic factors: -

· Economic disparity between men and women 

· Lack of basic education and information about the law and rights

· Women and girls as second-class citizens

· Women and girls as home-based care-givers

· Gender-based discrimination and stigmatization, which hinders women’s access to methods of prevention and treatment for HIV/AIDS

c) Gender-based violence

· Violence in the family i.e. wife battery

· Violence against women in the community e.g. rape, sexual harassment, harmful cultural practices e.g. FGM, wife inheritance, forced and early marriage

· Violence perpetrated and/or condoned by state-actors e.g. rape while in police custody

3. Testing, Treatment and Prevention of HIV/AIDS among women and girls 

a) The importance of adopting a multi-faceted approach

b) Education on sexual and reproductive health rights as well as HIV/AIDS

· Family planning, the right to choose their sexual partners, life skills (the ability to think critically and analyze situations before acting) etc.

· The importance of testing for HIV/AIDS

· The available methods of treatment and prevention 

c) Addressing the stigma related to gender-based violence

4. Men’s role in addressing gender-based violence and HIV/AIDS

MODULE TWO

SESSION ONE: THE RIGHTS OF PEOPLE INFECTED AND AFFECTED BY HIV/AIDS IN KENYA

1. The Constitution

a) The Supremacy of the Constitution (s 3)

b) Fundamental rights and freedoms of an individual (Chapter 5)

· The right to life (s 71)

· The right to personal liberty (s 72)

· The right to protection from slavery and forced labour (s 73)

· The right to protection from inhuman treatment (s 74)

· The right to deprivation of property (s 75)

· The right to freedom of assembly and association (s 80)

· The right to freedom of movement (s 81)

· The right to protection from discrimination (s 82)

c) Derogation from fundamental rights and freedoms (s 83)

2. The HIV and AIDS Prevention and Control Act (No. 14 of 2006) 

(* This Act is not operational)

a) The main provisions relating to: -

· The purpose and objective of the Act

· Interpretation of key words and phrases e.g. anonymous testing, consent, compel, child, healthcare provider, human biomedical research etc.

· Safe practices and procedures

· Testing, screening and access to healthcare services

· Confidentiality

· Transmission of HIV/AIDS

· Discriminatory acts and policies

· Research

b) The MOH Guidelines for HIV Testing in Clinical Settings

3. The Sexual Offences Act (No.3 of 2006)

a) The provisions outlawing sexual offences e.g. rape, defilement, sexual assault, gang rape, child sex tourism, child prostitution, child pornography, incest and sexual harassment.

b) Deliberate transmission of HIV and/or any other threatening STD

4. The Law of Succession (Cap 160)

a) The main provisions relating to: -

· The application of the Act

· Testate succession

· Dependants

· Intestate succession

· Unlawful interference with the property of a deceased

b) The role of the Public Trustee (Attorney General’s Chambers) 

5. The Penal Code (Cap 63)

a) Offences against the person 

· E.g. murder, attempted murder, manslaughter, assault and kidnapping

b) Offences relating to property 

· E.g. theft of money received by another, concealing wills, registers and deeds, robbery and extortion

c) Frauds by trustees and people in position of trust

d) Offences causing injury to property

· E.g. arson and malicious damage to property

6. The Children’s Act (No. 8 of 2001)

a) The best interests of the child

b) The role of the Court

c) The main provisions relating to: -

· The right to education, non-discrimination, privacy, parental care, protection from child labour and armed conflict, protection from abuse, neglect and any other form of exploitation as well as protection from torture and deprivation of property.

d) The role of the Children’s Department

SESSION TWO:  CASE STUDIES 

Case Study 1: Compulsory testing and unfair discrimination

17-year-old Grace* has been awarded a scholarship to study law at a particular university in the country. She is very excited about it and informs her friends and family. Two weeks before her she is due to begin her studies, her sponsor informs her that the university requires her to undergo a medical test at a specified clinic. At the clinic, a number of blood and urine samples are taken. She is not informed about the type of tests conducted. Two days after the medical tests, she receives a letter that her scholarship has been cancelled because she was found to be HIV positive and the university does not enroll students who are HIV positive.

Issues: -

a) Violation of her right to privacy by: -

· Compulsory testing for HIV without her consent

· Passing on that information to third parties (the university and her sponsor) without her consent

b) Denial of her right to education on the basis of her HIV status

c) Violation of her right to non-discrimination on the basis of her HIV status

Case study 2: The right to work, own and inherit property and protection from sexual abuse
Edna* is a 33-year-old widow and the mother of 5 children. Her husband died last month from AIDS. She too is HIV positive. Immediately after funeral, his family threw her and the children out of the matrimonial home and warned her never to return. When she reported the matter to the police, she was taunted and verbally abused. She was also separated from her children and locked her up for no reason. During the night, she was sodomised by one of the policemen. A week after this incident, Edna* was informed that her contract with the company has been terminated on account of her HIV status. 

Issues: -

a) Violation of her right to inherit property

b) Violation of her right to non-discrimination on basis of her HIV status

c) Violation of her right to protection from inhuman treatment and sexual abuse

d) Violation of her right to choose her sexual partners

e) Violation of her right to work

Case study 3: The right to marry and raise a family
A 21-year-old man has just completed his studies and has proposed marriage to his long time girlfriend. She has accepted. He is HIV positive and she is aware of his status. According to the tradition in their culture, before such a wedding can take place, the uncles have to consent. A month before the wedding, one of the girlfriend’s uncles, who is a medical doctor, informs the girl’s family that the boy had once given a blood donation that was HIV positive. Therefore, the boy cannot marry their niece. Both the boy and the girl are devastated by the fact that her uncle informed their relatives and community of the boy’s HIV status, and that he has withheld his consent for the boy to marry the girl.

Issues: -

a) Violation of the right to non-discrimination on the basis of the boy’s HIV status

b) Violation of the couple’s right to marry and found a family 

c) Violation of the boy’s right to privacy and confidentiality

Case study 4: The right to information, to inherit property and to protection from abuse
10-year-old Samson* lost both his parents to HIV/AIDS. Before his father passed away, he wrote a will in which he left all his property to Samson. He also appointed one of his brothers-in-law as the executor of his estate and legal guardian of his son. After the funeral, Samson’s uncle colluded with the lawyer, and put himself as the sole beneficiary. Thereafter, Samson was forced out of his home and has been living with one of his paternal uncles who does not have enough money to take care of him. He has since dropped out of school and turned to petty offences such as stealing to earn a living. No report was ever made to the authorities, as neither Samson nor his paternal uncle is aware of the applicable law.

Issues: -

a) Violation of the right to inherit property 

b) Violation of the right to protection against physical and psychological abuse and neglect

c) Violation of the right to non-discrimination

d) Violation of the right to information 

Case Study 5: The right to marry and found a family
A 32-year-old woman visits the clinic after she tested positive for HIV at a local VCT. She feels fine and has no signs and symptoms of AIDS and any other illness. She is married to a nurse who is HIV positive too but is also in good health. She informs you that they desire to have children.

Issues: -

a) The right to marry and found a family, irrespective of one’s HIV status

b) The right to proper information on PMTCT, to enable her make an informed decision

MODULE THREE 

SESSION ONE: THE ROLE OF THE STATE  

1. International human rights standards and HIV/AIDS 

a) Standards on the right to health generally

b) Standards on women’s sexual and reproductive health rights 

c) Standards on violence against women 

d) Standards on the rights of the child

e) Standards on international cooperation

2. The UNAIDS International Guidelines on HIV/AIDS and Human Rights 

a) The areas of concern

· Human rights of women

· Criminal laws and correctional systems

· Anti-discrimination and protective laws

· Legal supportive services

· The right to education

· Freedom of assembly and association

· The right to health

· The right to work

· The right to freedom from cruel, inhuman and/or degrading punishment

b) The 12 Guidelines

3. The role of the State in promoting the rights of PLWHAS

a) Incorporate legal and human rights advocacy into existing HIV/AIDS programs

b) Address violence against women in the home and community

· The Domestic Violence Bill

c) Address social and economic disempowerment of women 

d) Eliminate the stigma and discrimination against people infected and affected with HIV/AIDS

e) Facilitate access to prevention, treatment and care of PLWHAS

f) Provide support to traditional legal systems

g) Build capacity of existing legal and health service providers

h) Foster enabling environments and economic support for access to justice

SESSION TWO: HIV/AIDS AND HUMAN RIGHTS ADVOCACY

1. Role of Healthcare providers in promoting the rights of PLWHAS

a) What is human rights advocacy?

b) The role of advocacy in promoting the rights of people infected and affected by HIV/AIDS

c) Challenging attitudes and practices that are contrary to human rights 

d) Challenging myths, misconceptions and taboos about sex and HIV/AIDS                            

2. Care and Support

a) Give and support services to those who are most susceptible to infection e.g. commercial sex workers, intravenous drug users, children etc.

b) Inform people living with HIV/AIDS about their rights and available treatment

c) Supporting and encouraging those infected to participate in the community

d) Comfort those who are sick through counseling, home visits and other programmes

3. Public education

a) Conducting trainings on the rights of PLWHAS in respective health units 

b) The qualities of a good trainer 

· The importance of preparing well before hand

· Ability to communicate effectively and clearly to the audience

· Ability to read the audience

· Adopting a participatory approach (posing questions to the audience, using group activities, engaging them in discussions etc)

4. Monitoring and documenting human rights abuses related to HIV/AIDS

a) How to monitor and document human rights violations

b) The qualities of a good interviewer

· Establishing a friendly environment

· Avoid being judgmental, arrogant and critical

· Ability to empathize with the patient

· Communicating clearly

· Maintain confidentiality

c) Documenting reported human rights violations

· Properly record all the information for purposes of referral and follow-up

d) Referring patients for further legal assistance

· What is to refer?

· To whom should you refer patients?

· Government institutions and law enforcement agents 

The Children’s Department

The Police

The Provincial Administration i.e. the DC and the DO

Area Chief

The Administration Police

The Public Trustee’s Office

· Paralegals, CBOs, FBOs and NGOs in each area that promote the rights of PLWHAS

