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Legal Empowerment

Four billion people around the world live without the
protections of the law, vulnerable to exploitation and
violence, and often mired in poverty. Legal empowerment
has the potential to change this: to reduce poverty, further
the rule of law, and help people realize their rights. This
issue of Justice Initiatives looks at the promise and the
practice of legal empowerment. It is published in support
of the Global Legal Empowerment Initiative, a platform
for interested donors and practitioners to build the field
of legal empowerment.

FOREWORD
Legal Empowerment,
Justice, and Development

George Soros

This edition of Justice Initiatives provides insights into legal
empowerment, which is the process of increasing the capacity
of ordinary people to exercise their human and civil rights as
individuals or as members of a community.

This process is crucial for people who are deeply impover-
ished or belong to marginalized communities. Today too many
people enjoy none of the benefits of the rule of law. They live
in countries or regions where there are no functioning, un-
corrupted court systems or law enforcement agencies. When
they find themselves under arrest, often arbitrarily, they do not
enjoy the benefit of defense counsel. When they are cheated by
an employer or have had their land seized by government-con-
nected thugs, they cannot seek redress through a civil suit or
criminal proceeding. When they have suffered acts of criminal
violence, they cannot turn to the police with any confidence of
finding help. Millions of such people have no birth certificates
or national identification cards, the documents required to ob-
tain health-care benefits, to exercise the right to vote, to obtain
identification documents for their children, or to hold title to
land and secure their rightful inheritance.




Legal Empowerment

How can developmental aid and foreign
investment benefit deeply impoverished
people in places where they do not enjoy the
rule of law or have access to judicial insti-
tutions or law enforcement agencies? How
can the sanctity of even the crudest contract
exist under such conditions? The answers
to these questions are obvious. Without ac-
cess to justice, extreme poverty cannot be
conquered for these billions of people.

So can legal empowerment programs
backed by external financial and technical
support succeed in securing access to justice
for ordinary people? This book presents di-
verse accounts of how programs to promote
legal empowerment have had a positive im-
pact on impoverished communities both in
terms of human rights and on economic
development. In India, local people are tak-
ing the lead in monitoring compliance with
environmental laws. In post-conflict Liberia
and South Africa, civil society and govern-
ment programs provide free legal advice to
help poor mothers secure child support and
access the state education system. In vari-
ous countries, paralegals are helping people
overcome corruption in order to secure gov-
ernment entitlements.

This news could not have come at a bet-
ter time. Almost a decade and a half ago,
the United Nations, its member-states, and
international and civil society organizations
launched a campaign to eliminate extreme
poverty around the world by the year 2015.
The United Nations unanimously adopted
a set of eight specific goals, the Millennium
Development Goals, to provide this cam-
paign with clear direction as well as bench-
marks to measure its progress in efforts to
increase access to food and potable water,
provide primary education for all children,
and improve maternal health.

The campaign has not achieved its ma-
jor targets, and its benefits have not been
spread evenly across the developing coun-
tries. But it has nevertheless become the
most successful global anti-poverty effort
in history. The percentage of people in the
world surviving on less than the equiva-
lent of $1 per day in 2010, for example, was
about half of the percentage in 1990. More
girls are attending school. Fewer women
are dying in childbirth. More than two bil-
lion people have improved access to potable
water.

These successes strongly suggest that ex-
treme poverty—once thought to be ineradi-
cable—can be reduced even further with the
adoption of a new and better set of develop-
ment goals and with persistent and better
coordinated work toward achieving them.

In the autumn of 2013, the United
Nations General Assembly will open a two-
year debate on the set of shared develop-
ment objectives to replace the Millennium
Development Goals for the period from
2015 to 2030. In preparation for this debate,
the Secretary-General’'s High Level Panel of
Eminent Persons drew up a set of recom-
mendations for a new shared development
framework, which will guide development
aid. These recommendations affirmed that
justice, human rights, and the rule of law
must be at the center of the international
community’s efforts to eradicate extreme
poverty.

Legal empowerment programs can be
effective. This is a message the leaders of
the member-states of the General Assembly
need to hear.

George Soros
Founder and Chairman
of the Open Society Foundations
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PREFACE

Why Support Legal Empowerment

Justine Greening MP", UK Secretary of State for International Development

It is my pleasure to help introduce Justice
Initiatives: Legal Empowerment.

Many of us take for granted the fact that
we can participate in politics, hold govern-
ment to account, and protect our property.
But up to four billion people around the
world don’t have these basic rights and free-
doms. They lack one of the key building
blocks they need to build a safe, secure, and
prosperous future.

Legal empowerment helps tackle the
causes of poverty, not just its symptoms.
It is central to what David Cameron calls
“the golden thread” of conditions that
all successful economies around the world
share: the rule of law, the absence of conflict
and corruption, and the presence of property
rights and strong institutions. Legal empow-
erment can help people take control of their
own destiny and build a future free from
poverty.

It gives citizens the tools to push for law
reform, address grievances without recourse
to violence, protect women and girls, and
seize opportunities to drive economic
growth. It can also result in improved
delivery of basic services: when citizens are
aware of their rights to health and education
services, they are more likely to access them.
Legal empowerment approaches engage the
full range of leadership in society, from
governments to traditional village leaders,
helping them to promote and adopt positive
changes.

This volume demonstrates the diverse
ways in which legal empowerment can

reduce poverty and vulnerability by helping
poor people use laws and rights to gain
greater control over their own lives.

The UK Government’s approach to legal
empowerment is to tackle the everyday ob-
stacles facing poor people across the world.
In Sierra Leone, we are helping to develop
a network of paralegals and community
mediators. These are ordinary people based
in the community, who are given a basic
schooling in the law and conflict resolution.
They, in turn, help others understand their
rights, resolve potentially violent disputes,
and address both individual and commu-
nity-wide problems. This work has a partic-
ular focus on addressing violence against
women and girls.

In Bangladesh, the UK’s investment in
community legal services between 2003
and 2009 helped poor people (8o percent
of them women) resolve disputes over
land, inheritance and dowries, and secure
or recover assets estimated at £1.5 million.
Through our support for the Global Legal
Empowerment Initiative, the UK is helping
to pilot a greater range of options, share les-
sons, and identify solutions that represent
real value for money.

Around the world, governments are be-
ginning to recognize the potential of legal
empowerment to deliver justice, promote
economic growth, and encourage long-term
social change. It is my aspiration that others
will join Britain in supporting the kind of
work taking place in this exciting, evolving
field.

Justice Initiative
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Note
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The Rt. Hon. Justine Greening MP is the Secretary of State for International Development at the UK’s Depart-
ment for International Development. She is the Conservative MP for Putney, Roehampton, and Southfields.
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Introduction

INTRODUCTION

Legal Empowerment’s Approaches and

Importance

Stephen Golub” sketches an overview of
legal empowerment as a concept and draws
lessons from its practice.

Around the world, nearly four billion people
live without any legal protection, left with-
out recourse for the injustices they face dai-
ly. Denied access to legal advice or courts,
often plagued by poverty and discrimina-
tion, they have no means to exercise their
rights. Legal empowerment has the poten-
tial to change this—to realize, for these four
billion people, the promise of the rule of law.

This volume addresses two key ques-
tions: How does legal empowerment oper-
ate, and why is legal empowerment import-
ant? The chapters that follow address these
questions in different ways and to different
degrees. But taken together, they paint an
insightful portrait of an evolving, expanding
field.

This introduction provides a brief over-
view of the concept of legal empowerment.
It then summarizes and comments on key
elements of the subsequent papers. It con-
cludes by drawing together some common
themes and lessons running through the
volume.

A Brief Overview of the Concept

Various experts—including those represent-
ed in this book—define legal empowerment
in varying ways. However, these experts
would likely agree that legal empowerment
can be characterized as the use of rights and
laws specifically to increase disadvantaged

populations’ control over their lives. To
sketch what each of these component terms
means:

= “Rights” includes international human
rights standards, but in legal empower-
ment work more typically involves peo-
ple’s entitlements declared or implied by
national or local legislation, regulations,
administrative rules, or court decisions.

= “Laws” includes those adopted by legis-
latures, but also includes administrative
regulations and processes as well as tra-
ditional justice systems.

s “Specifically” conveys legal empower-
ment’s emphasis on rights, laws, ser-
vices, advocacy, and processes that focus
directly on benefiting the disadvantaged
(improving their control over land or
protecting them against physical abuse,
for instance) as opposed to reforms that
may do so indirectly (such as strengthen-
ing judicial administration or business
investment rules).

= “Disadvantaged populations” mainly
comprise the poor, but also include wom-
en, minorities, and other groups suffer-
ing abuse, discrimination, persecution,
or repression.

= “Increase...control over their lives” in-
cludes elevating or protecting people’s
income and assets, but also involves such
attributes as strengthening their phys-
ical security; effective access to health,
education, and other services; input into

Justice Initiative
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family, community, and governmental
decision-making; and building their ca-
pacities and power to pursue these goals
on their own.

Much of legal empowerment reflects
Nobel-winning economist Amartya Sen’s
notion of “development as freedom.” It in-
volves increasing people’s freedom to im-
prove and live their lives, unburdened by
unjust constraints.

The concept is partly defined by having
a legal element. Thus, where there is a le-
gal dimension in, say, women’s or economic
empowerment, it is one and the same as le-
gal empowerment. But as this volume illus-
trates, often it is power even more than law
that is the key component of legal empow-
erment.

Legal empowerment is both a process and
a goal. The process involves the disadvan-
taged (and/or their allies) seeking to increase
their control over their lives. Achieving such
enhanced control constitutes the goal.

Chapter Summaries

In ““You Place the Old Mat with the New
Mat’: Legal Empowerment, Equitable Dis-
pute Resolution and Social Cohesion in
Post-Conflict Liberia,” Peter Chapman and
Chelsea Payne describe how a communi-
ty-based paralegal initiative carried out by
international and national nongovernmen-
tal organizations (NGOs) serves manifold
justice needs in a post-conflict society. In
the development context, paralegals are
nonlawyers, sometimes from the very
communities they serve and often trained
by nongovernmental organizations, who
employ their legal knowledge to educate,
advise, represent, or otherwise assist people

regarding their rights. They constitute a
growing, cost-effective justice mechanism
in many countries.

Launched in 2007 by the United States-
based Carter Center in partnership with the
Catholic Justice and Peace Commission (Li-
beria’s leading human rights organization),
the Community Justice Advisor program
(CJA) addresses issues that Liberian govern-
ment institutions handle poorly if at all, not
least the lack of accountability and respon-
siveness by those very institutions. For ex-
ample, CJA paralegals successfully pressed
a corrupt magistrate to return funds he stole
from a plaintiff. They similarly persuaded
a prosecutor to arrest and secure the con-
viction of a dangerous criminal who had
brutalized a woman. The organization has
proven instrumental in helping clients ob-
tain enforcement of a 2003 law that granted
women inheritance rights; otherwise, like
so much legislation in Liberia and else-
where, to a great extent this law would not
be implemented. Initiatives such as CJA
help reduce the injustice that can fuel insta-
bility and frustrate development

The authors illuminate other ways in
which CJA and like-minded efforts else-
where help ameliorate the impetus for
renewed war in Liberia and new conflict
elsewhere. They describe, for example, in-
stances of CJA engagement that prevent
ethnic and other hostilities in communities.
They assert that administrative law process-
es that paralegals handle—including those
tainted by corrupt officials’ conduct—af-
fect more people than do criminal justice
matters that international aid has tended
to prioritize in Liberia. And they note the
elite-oriented nature of the country’s legal
profession, which often ignores or acts to
the detriment of the poor.

Open Society
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More generally, Chapman and Payne
make the case for CJA and other civil society
legal empowerment initiatives in Liberia to
serve as both a complement and alternative
to the predominant “top-down” approach
to justice issues taken by a post-conflict
United Nations international assistance
mission and other donors in that country.
That approach has emphasized building
courthouses, judicial officials’ capacities,
and other state institutional capabilities.
In contrast, the authors point to empirical
studies demonstrating that most Liberians
pursue justice though community-based,
traditional, or hybrid justice forums and
that Liberians see these forums as more af-
fordable, accessible, comprehensible, hon-
est, and transparent than state institutions.
But the authors do not denigrate aid to state
institutions; rather, they stress greater rela-
tive attention to the many everyday ways in
which paralegals can advance justice and
preserve social stability by working with old-
er structures rooted in the society. Hence,
they favor a more balanced focus on both
types of work, placing “the old mat with the
new mat.”

Ward Berenschot’s and Taufik Rinaldi's
“Within and Around the Law: Paralegals
and Legal Empowerment in Indonesia”
complements the Liberia paper by pre-
senting a granular case study of paralegals
spearheading a rural community’s struggle
to retain its land in the face of corrupt, pow-
erful opposition. In the process, the chapter
illuminates numerous important features
of legal empowerment.

Though paralegals have a relatively limit-
ed presence in Indonesia, a landmark legal
aid law adopted in late 2011 included provi-
sions for strengthening and expanding their
roles. Those roles can reach far beyond legal

aid, however. As implied by the chapter’s ti-
tle, paralegals can work within and around
the law by using a combination of legal
skills, political acumen, and community
mobilization. A key feature of the article is
how it plumbs the complex depths of the
society in which the paralegals work, where
police pay their superiors in order to be in
position to engage in graft, where far more
people trust informal systems than the judi-
ciary to do justice, and where a combination
of ignorance and powerlessness can deprive
the poor of their land and livelihoods.

The authors explore the contours of
these conditions via an ethnographic study
(backed by more quantitative research)
largely concerning how a corrupt local
leader and other officials capitalized on le-
gal ambiguities and farmers’ lack of legal
knowledge to extract payments from them.
The payments enabled the farmers to tem-
porarily stay on their land, even though the
corrupt individuals still threatened to expel
them from it. Two paralegals in particular
helped halt these practices and even got
the leader jailed. But nearly a decade down
the line in this saga, the community’s land
tenure remains tenuous. The authors fur-
ther note, however, that the World Bank and
U.N. Development Programme projects that
promoted and studied Indonesian paralegal
development were too short in duration to
insure effective engagement with and ser-
vices for many communities they aimed to
benefit.

Most of all, however, Berenschot and
Rinaldi come down in favor of recognizing
the inevitably political nature of much para-
legal work (and by extension legal empow-
erment) in addressing power disparities in
many instances of injustice. They accord-
ingly suggest that, in addition to legal train-
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ing, paralegal programs should often seek
to develop such skills as negotiating with
politicians and government officials, com-
munity organizing, and use of media.

Approaching paralegals from a differ-
ent programmatic angle, Rachael Knight
reaches similarly supportive conclusions
as the two preceding sets of authors. Her
“Legal Empowerment for the Protection of
Community Land Rights: Findings from
the Community Land Titling Initiative,
2009—2011” discusses the findings of a
three-country study of pilot projects imple-
mented by the Rome-based International
Development Law Organization in cooper-
ation with NGOs in three African nations.
Knight notes the realities of African gov-
ernments granting huge land concessions
to foreign investors and the very weak im-
plementation of laws designed to protect
citizens’ land rights and concomitant live-
lihoods, social systems, and cultures. She
argues that against this backdrop, it is es-
sential to document communities’ custom-
ary land claims in a widespread, proactive
manner.

With that goal in mind, the study em-
ployed randomized control trials, focus
groups, and observation of community
discussions to compare populations that
received four different levels of assistance
from the NGOs in documenting their land
claims: “control communities,” which re-
ceived only basic, written legal information;
“education-only communities,” which also
received monthly training; “paralegal-assist-
ed communities,” which were further aided
by community-based paralegals, with some
back-up from legal and technical profes-
sionals; and “full-service communities,” in
which those professionals carried out more
comprehensive documentation services for

the communities (and in which paralegals
were not active).

Among its many findings, the study con-
cluded that the full-service communities
performed worse than the paralegal-assisted
groups across a range of indicators. These
results must be viewed very cautiously. Still,
Knight hypothesizes that communities that
developed the capacities and responsibility
to take on key tasks on their own according-
ly took on more ownership over completing
the processes involved and overcoming ob-
stacles. She tentatively concludes that the
most empowering model of service provi-
sion for land documentation may be to train
and assist communities themselves to do as
much as they can, with attorneys and other
professionals stepping in when legal, tech-
nical, or political obstacles stymie the com-
munities’ efforts.

In “Legal Empowerment and Public Ad-
ministration: A Map of the Landscape, and
Three Emerging Insights,” Vivek Maru and
Abigail Moy carve out an important part of
the legal empowerment pie for analysis.
Echoing elements of an argument by Chap-
man and Payne concerning Liberia, Maru
and Moy make a strong case that many peo-
ple with legal problems are more likely to
find redress through administrative agen-
cies, officials, and regulations than they are
through the courts.

As part of this case, the authors point
out that administrative mechanisms can be
crucial for an HIV-positive South African
woman denied disability benefits (and her
daughter who then misses school to care
for her ill mother and siblings), an impov-
erished Buenos Aires community initiating
action to be connected to the city’s water
supply, and Filipino farmers fighting evic-
tion from their land by defending their cer-
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tificates of ownership before a quasi-judi-
cial agrarian reform board. More likely than
not, in these and many similar cases people
turn to such administrative processes rath-
er than the courts in order to seek redress.
This is because such processes have legal
jurisdiction over such issues and they may
be easier to work through.

The authors go on from there to argue
for an increased focus on three adminis-
trative mechanisms that can make a sig-
nificant difference in people’s lives: clearly
written and easily accessible statements of
administrative regulations, paralegals who
can help their fellow citizens understand
and get the regulations implemented, and
feedback channels whereby citizens can air
grievances not only to seek redress but to
improve administrative rules and practices.
In the process, they show how legal empow-
erment can be one and the same with other
approaches to helping the disadvantaged
become aware of and act on their rights: le-
gal aid, social accountability, and delibera-
tive governance. Throughout their analysis,
Maru and Moy assert a fundamental fact
about legal empowerment, which is that it
represents a practical, problem-solving ap-
proach to integrating law and development
by focusing on the injustices the poor en-
counter and engaging the institutions nec-
essary to provide relevant services or relief.

Debra Ladner and Kim McQuay docu-
ment the challenges of and lessons learned
from integrating legal empowerment com-
ponents into large projects supported by a
multilateral financial institution (MFI) in
“The Legal Empowerment for Women and
Disadvantaged Groups Program: Innova-
tions in Project Design, Monitoring, and
Evaluation.” The chapter discusses mod-
est pilot projects and research conducted

by the Asia Foundation and partner NGOs
for the Asian Development Bank (ADB) in
three Asian countries. These initiatives ex-
amined the experimental inclusion of legal
empowerment elements in three major so-
cioeconomic projects funded by ADB loans.
The pilots involved strengthening citizen
awareness of and citizen committees’ in-
put into services regarding water manage-
ment in Bangladesh, urban infrastructure
in Indonesia, and health care in Pakistan.
Of course, much legal empowerment work
entails integration (often spearheaded by
NGOs) of legal and socioeconomic activi-
ties. The foundation’s research, as reflected
in its 2009 report that this chapter summa-
rizes, differs in its focus on such integration
in the context of MFI loans.

The authors commendably acknowledge
factors constraining the research. These
included the short time frame (less than
a year) for the pilot components, when in
fact legal empowerment (like most develop-
ment work) is a long-term process. There
also were various flaws in the ADB projects
that the legal empowerment components
were integrated into. These ranged from
the delayed construction of water-specific
infrastructure in Bangladesh (which in turn
impinged on the pilot legal empowerment
work) to the virtual nonexistence of many
health monitoring committees essential to
the legal empowerment component in Pa-
kistan.

Nevertheless, a number of insights and
indications of impact emerge from the Lad-
ner-McQuay paper. The positive experience
of partner NGOs carrying out the pilot com-
ponents confirmed that while legal skills are
useful, it is important to be politically sav-
vy and not necessarily legalistic in eliciting
cooperation from government officials. The
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paper further notes how knowledge about
matters ranging from nonformal education
to community organizing to livelihood de-
velopment can be crucial in building legal
empowerment. Finally, the research found
improvements in various kinds of knowl-
edge, attitudes, confidence, and beliefs
about gender-equity as they pertained to the
ADB-funded projects and related matters,
even given the limited duration of these ini-
tiatives.

The governance aspect of legal empow-
erment is highlighted in “Transparency
International’s Advocacy and Legal Advice
Centres: Citizen Empowerment against
Corruption,” by Conrad F. Zellmann. The
paper discusses the expanding work of the
ALACs, which were first launched in three
nations in Southeastern Europe in 2003
as simply toll-free hotlines. Now found in
roughly 50 of the over 100 countries where
Transparency International (TI) has inde-
pendent but affiliated national chapters, and
coordinated by those chapters, the centers
have become considerably more sophisticat-
ed over the past decade. Well over 100,000
people have contacted them in person, by
phone, via community outreach activities
and, increasingly, online.

ALACs serve two main, entwined func-
tions. First, their paralegals, attorneys, and
other personnel provide advice and assis-
tance (though usually not representation)
for witnesses, victims, and whistleblowers
concerning corruption. Help from the cen-
ters varies from place to place and issue to
issue, but can include referring people to
the appropriate government offices, oth-
er civil society organizations, and even the
media to report problems and seek redress.
On a more systemic level, ALACs employ
the data flowing from the compilation of in-

dividual cases to educate sympathetic gov-
ernment officials about the severity of some
problems; where such officials take corrup-
tion seriously, such data can be persuasive.
The centers also belong to coalitions that
press for institutional, policy, and legal re-
forms, including greater transparency in
governmental operations and punishment
for corrupt officials. While not naive about
the obstacles it faces in many societies, TI
feels that a blend of statistics, pressure, and
cooperation serves the ALACs best in get-
ting governments to take action.

The paper offers indications of impact
benefitting individuals or spurring reforms.
The former include enabling a small busi-
ness owner in Azerbaijan to open a shop
despite refusing to pay a bribe demanded
by authorities; a similar case in Armenia,
whereby market vendors successfully re-
fused to pay off corrupt tax officials; and
a community in Rwanda that prevailed
against a dishonest (and eventually jailed)
cooperative president who had forged doc-
uments to assert his ownership of a gold
mine. The reforms include increased access
to official information in Croatia and the
Czech Republic; steps against smuggling
along the Mexican-Guatemalan border that
was harming legitimate local businesses;
action against traffic officials’ bribe-taking
in Ghana; and increased media and donor
attention to large-scale abuses of property
rights in Georgia.

Focusing on a nation whose experience
spans much of the legal empowerment
spectrum, in “Legal Aid Approaches in South
Africa and their Impact on Poverty Reduc-
tion and Service Delivery,” David McQuoid-
Mason illuminates the multi-faceted “how”
and “why” of legal aid in his country—that
is, the many ways in which it operates and

10
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the many benefits it yields. Reaching beyond
the narrow notion of legal aid as limited to
court assistance for criminal defendants,
McQuoid-Mason characterizes the concept
as involving a broad array of approaches
pertaining to criminal and civil issues alike,
so that the concept is essentially equivalent
to legal empowerment.

Supported by a combination of non-state
sources and a key government-funded or-
ganization, Legal Aid South Africa (LASA),
these approaches include information dis-
semination, training, advice, representa-
tion, law reform advocacy, and public inter-
est litigation. These activities are carried out
by: well over 100 LASA justice centers, pri-
vate attorneys’ pro bono and state-compen-
sated services, paralegals, university-based
law clinics, recent law graduates working
toward completing their professional cre-
dentials, public interest law firms, commu-
nity-based organizations, public education
programs, and national and local NGOs
(including those that train and employ para-
legals, carry out public interest litigation,
or blend legal aid with other development
activities). While legal aid in South Africa is
far from flawless—McQuoid-Mason notes,
for instance, how government agencies
have frustrated funding of certain worth-
while initiatives—it nevertheless represents
one of the most comprehensive, integrated
systems in the world.

The benefits of these legal aid efforts are
equally multi-faceted, as they advance pov-
erty alleviation, government service delivery
and accountability, and implementation of
constitutional and other rights. For instance,
over the past several years paralegal NGOs
have secured several millions of (U.S.) dol-
lars of payments for government benefits
due clients, as well as providing manifold

other services. Public interest litigation by
other NGOs has yielded vital precedent-set-
ting decisions regarding access to housing,
water, social security, and health services.
For example, one crucial court decision en-
sured the provision of antiretroviral drugs
to pregnant mothers and their babies, pre-
venting HIV transmission and thus saving
thousands of lives, obviating other severe
suffering and reducing long-term health
care costs.

In “Sustaining the Process of Legal Em-
powerment,” Robin Nielsen nicely com-
pletes this volume by offering insights on
an issue that permeates international de-
velopment, as well as on some important
related matters. Consistent with the char-
acterization of legal empowerment offered
in this Introduction, her description of em-
powerment in general may be summed up
as involving both a process and an outcome
that involves the capacity of an individual or
group to make effective choices so as to cre-
ate desired results. She further illuminates
the concept by describing how the “process
continually loops back on itself as empow-
erment grows.” Thus, nearly 20 years ago
a Namibian NGO launched a program to
combat domestic violence, subsequently
helped draft and advocate for a 2003 law
addressing this problem, and continues to
undertake multi-faceted work to get that law
implemented. Many NGOs and civil society
coalitions in many countries similarly effec-
tuate such cycles.

Nielsen goes on to address numerous
other issues affecting the sustainability of
legal empowerment. She warns against
short-term monitoring and evaluation
methodologies suited to very different de-
velopment programs, in that these may
fail to capture the complex dynamics and
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extended time frames necessary to sustain
legal empowerment progress. At the same
time, she argues for additional research to
build on the growing evidence of legal em-
powerment impact. Nielsen discusses how
programs that integrate legal empower-
ment into broader development initiatives
can prove beneficial and perhaps politically
and financially sustainable; she cites the ex-
ample of a Kenyan HIV/AIDS program that
initiated a legal clinic to help individuals
stricken by the disease to combat discrim-
ination, secure public assistance benefits,
and undertake succession planning in the
event of their passing away. Nielsen also
highlights: how context-specific informa-
tion about context-specific problems people
encounter is much more useful to them
than general information about rights and
laws; how building community monitoring
mechanisms into NGO and government
legal empowerment programs alike can
sustain the viability and accountability of
such initiatives; the greater effectiveness of
collective action organized around common
interests, as opposed to persons seeking
individual relief; and the value of building
local capacity through paralegals and other
programs.

Her analysis concludes by offering ob-
servations and key recommendations re-
garding the effectiveness and financial
sustainability of legal empowerment. She
highlights the value of development agen-
cies and other sources providing sustained
core funding (covering salaries, office rental,
and other institutional expenses) for NGOs
conducting legal empowerment work. She
addresses the advantages (in terms of sus-
tained, effective support in some contexts)
and disadvantages (regarding political and
bureaucratic obstacles) of government

funding for such work. Nielsen also illumi-
nates the fact that sometimes a key consid-
eration is not sustainability of a legal em-
powerment initiative but of its impact—that
whether a given organization lasts for de-
cades can be less important than whether
significant numbers of people, policies, or
legal reforms benefit from its operations.
With these considerations in mind, she sug-
gests that donors accept the value of sus-
tained support for national and global legal
empowerment organizations and networks,
as well as the establishment of multi-donor
basket funds to fund this work.

Themes and Lessons

= Paralegals. Perhaps the most prevalent
theme permeating this volume is the mani-
fold functions and value of paralegals. This
book does not paint a complete picture of
the approaches to and impact of paralegal
work. Still, simply drawing on the chapters
here, their roles include being an integral
part of a national legal aid structure in South
Africa, conducting dispute resolution and
protecting community rights in post-con-
flict Liberia, organizing and advocating for
farmers in Indonesia, and administrative
justice and anti-corruption activism across
the globe. They merit increased political and
financial support as a multi-faceted, cost-ef-
fective mechanism for making justice a re-
ality in the lives of the disadvantaged.

»  Legal implementation. A related but even
broader theme regards the crucial impor-
tance of legal implementation—that is, in-
suring that laws and rights that exist on paper
are enforced on the ground. Much attention
in the general field of law-and-development
focuses on legal reform, which features pro-
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moting positive changes in laws and legal
institutions. But especially when it comes to
the disadvantaged, such changes mean little
unless there are pieces in place to get them
enforced. Whether it involves paralegals,
media, integration with other development
efforts, community organization and mobi-
lization, education, litigation, or negotiation,
legal empowerment is substantially about le-
gal implementation.

= Not just bottom-up: legal empowerment as
legal reform. The centrality of legal imple-
mentation notwithstanding, legal empower-
ment also achieves important legal, admin-
istrative, policy, and institutional reforms.
In this volume, two broad types of exam-
ples involve a range of health, housing, and
other issues in South Africa and a num-
ber of anti-corruption initiatives across the
globe.

= The cycle of implementation and reform.
Those South African and anti-corruption
examples are also noteworthy because they
are consistent with Nielson’s description of
how a Namibian NGO’s work on violence
against women “loops back” to constitute
a cycle of implementation, reform, and
(again) implementation. In all of these in-
stances (and many more in other countries),
civil society groups engage in efforts to get
(decent) laws implemented and rights pro-
tected. These very efforts help make them
experts on legal and other reforms that need
to be adopted, so as to better benefit the dis-
advantaged. The result is often a cycle of
implementation fueling reform, and vice
versa.

u  Core support: building legal empowerment
differs from building roads. Through their
monitoring and evaluation systems and
general orientations, development agencies

sometimes aim for rigid targets in the proj-
ects they fund—X miles of roads built, for
example. But as demonstrated throughout
this volume, building legal empowerment
(or democracy, or better governance, or gen-
der equity) is not the same as building roads.
Nielson’s call for core operational support
for legal empowerment NGOs and basket
funds for the field reflects the reality that
they must respond to emerging needs, pri-
orities and obstacles, rather than indicators
and targets that a project design locks into
place five years in advance. Responding to
partner populations is not just a matter of
development principle, however; it also is
crucial for cost-effective development prac-
tice. Major aid agencies lavish large sums
on expensive consultants and projects that
advise governments on reforming and im-
plementing their laws. By virtue of drawing
on less expensive and more responsive ser-
vices from within a society (and of course
documenting their impact along the way)
legal empowerment NGOs can deliver more
efficient and effective results.

= Civil society. Certainly, as Maru and Moy
and other authors illustrate, government
can play a role in legal empowerment. In
fact, ideally governments would fund and
conduct many programs in this field, as
is done in South Africa. But as Chapman
and Payne, and Berenschot and Rinaldi
demonstrate, legal empowerment work by
civil society groups often is necessary pre-
cisely because of governmental corruption,
repression, or bureaucracy. Even in South
Africa, state institutions can stymie support
for legal empowerment work, and there is
an ongoing need for independent civil so-
ciety voices to press for legal implementa-
tion and reform. The need is even greater
in most other nations, including those with
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relatively progressive governments (such
as Indonesia and Liberia) that lack modern
South Africa’s more positive legal culture.
Thus, the ideal of state assumption of most
legal empowerment work should not cloud
the reality that sustained support for civil
society is necessary to carry out this work.

= Incubation by international NGOs. In a
related vein, international NGOs can play a
vital role in incubating legal empowerment
programs where domestic civil society is not
yet strong or sophisticated enough to do so
on its own. The Carter Center proved pivotal
in launching the Liberia paralegal program,
just as the Open Society Justice Initiative
did in starting a Sierra Leone initiative (later
an NGO) on which the Liberia effort is part-
ly based. (That Sierra Leone program was
in turn partly modeled on NGO experience
from South Africa.) Similarly, though not a
focus in this book, Penal Reform Interna-
tional was instrumental in the founding of
a program and eventual NGO that aids pris-
oners in Malawi (and which has been a mod-
el for similar efforts elsewhere); the Asia
Foundation’s use of bilateral agency fund-
ing has helped build legal empowerment
NGOs and networks in the Philippines and
other countries; ActionAid has carried out
and supported local legal empowerment ini-
tiatives around the world; and the new inter-

national legal empowerment NGO Namati
is fortifying the field and relevant networks.
These kinds of international NGOs merit
support to expand their respective roles.

= The future of legal empowerment. The
future of legal empowerment could and
should involve a combination of features
highlighted in this book: cognizance of
the political and power dimensions, as in
Indonesia; attention to dispute resolution
on individual and community levels, as in
Liberia; expanded investments in applied
research; appreciation of the importance
of administrative processes; contributions
to battling corruption; core support, bas-
ket funds and other devices that recognize
that legal empowerment’s impact on im-
plementation and reform merits sustained
donor investment; growing roles of parale-
gals; and a broad diversity of approaches,
as demonstrated by South Africa. But per-
haps the single respect in which the field
may well grow involves the integration of
legal empowerment into other development
fields, such as health, housing, education,
and governance. It simply makes sense for
cost-effective efficacy of development ini-
tiatives if people know and can act on their
rights, so as to increase control over their
lives. How and why they do so is what this
book is all about.

Note

Stephen Golub is an international development scholar and consultant with experience in 40 countries. He
coined the term “legal empowerment” in 2001 and has helped pioneer the concept since then. In addition to teach-
ing courses at Berkeley Law School and Central European University, he has worked with many major development

agencies, policy institutes, NGOs, and foundations.
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“You Place the Old Mat with the New Mat”:
Legal Empowerment, Equitable Dispute
Resolution, and Social Cohesion in

Post-Conflict Liberia

Peter Chapman” and Chelsea Payne* exam-
ine how legal empowerment programs in
Liberia can provide an effective, community-
based complement to more centralized, top-
down efforts to reform the justice sector.

Introduction

Promoting good governance in Liberia re-
mains a critical challenge and reform of
the justice sector has proven particularly
difficult. Many Liberian citizens view the
formal justice system with mistrust, believ-
ing that it responds to and perpetuates elite
interests. Historically, appointments within
the justice sector, like elsewhere in govern-
ment, were regularly distributed as patron-
age, as elites manipulated institutions of
justice for personal and political gain.' The
pre-198o Liberian regime, Samuel Doe’s
government, and the regime of Charles Tay-
lor all used the formal justice system as a
tool to advance their narrow interests.”

An economic assessment from 1966,
for example, concluded that “[t]he overrid-
ing goal of Liberian authority remains what
it has been for the past 150 years: to retain
political control among a small group of
families of settler descent and to share any
material of economic growth among its
own members.” Liberia’s 2008 Poverty Re-
duction Strategy suggested that failures of
governance and limited opportunities for

participation in governance processes were
significant causes of the country’s civil wars
of 1989-96 and 1999-2003.* The Liberian
Truth and Reconciliation Commission also
pointed to the failure of the justice sector as
a factor in driving and sustaining the con-
flict.’

In the period following the signing of the
Accra Peace Accords in 2003, donors and
government viewed (re)creating a Liberian
justice sector as a centralized initiative, to
be imposed from the top down, and from
the capital to the countryside. Various ac-
tors envisioned a functioning justice sec-
tor, modeled on “best practices,” believing
capacity building, technical assistance, and
financial support could make it attainable.®
The United Nations Security Council au-
thorized the United Nations Mission in
Liberia to “reestablish...national authority
throughout the country” and develop “a
strategy to consolidate governmental in-
stitutions,” including the justice sector.”
This exercise began with basic infra-
structure improvements, such as county-
level circuit courts, and the training and
deployment of county attorneys. Such an
approach necessarily directed the vast ma-
jority of justice sector investment to state
institutions, including the Ministry of Jus-
tice and the Liberia National Police, the ju-
diciary, and Liberia’s only law school at the
University of Liberia.
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However, empirical studies reveal that,
in contrast to the top-down approach taken
by the United Nations mission, most Libe-
rians pursue justice through community-
based, non-state, or hybrid justice forums.®
A 2008-2009 survey by the Centre for the
Study of African Economies at the Univer-
sity of Oxford, for example, found that of
roughly 5,000 disputes, less than four per-
cent went to the formal court system. Half
of all disputes did not go to any forum for
resolution.’ A 2010 national household sur-
vey found that 91 percent of respondents
nationwide said they had little or no knowl-
edge of the formal court system."

A 2009 study by the United States Insti-
tute for Peace (USIP) found that even when
they could use the formal system, Liberians
often prefer a justice system that is locally
relevant and consistent with community
norms.” The USIP study highlighted sev-
eral features of the community-based sys-
tems that aggrieved parties seem to prefer,
including:

+ lower direct court costs and lower trans-
action costs;

« physical accessibility of community
leaders;

- use of local dialects and absence of legal
terminology;

« perceived lower susceptibility to undue
influence; and

- overall transparency.

Given these preferences, it is likely that
the normative approaches of the customary
system will remain relevant, even as the
Western-modeled formal system slowly ex-
pands its reach. Indeed, reformers should
seek to support contextually specific strate-
gies that account for Liberian expectations
and aspirations in the short and near term.

Legal empowerment requires engaging
with, and supporting, a variety of dispute
resolution forums that address the chal-
lenges poor and marginalized communities
face. Such an approach seeks to deliver more
tangible, immediate gains than offered by
capacity building at the highest levels of
the state system. While certain categories
of disputes depend on high-level state legal
institutions, justice reform efforts also need
to respond to the challenges average Liberi-
ans confront daily. Such challenges include
disputes over rights and entitlements at the
local level, access to resources, accountabil-
ity of local officials, legal identity, and civil
disputes.

It is reasonable to question whether
post-conflict justice reform to date has
served to consolidate peace and address
legitimate grievances. Prioritizing the con-
struction of a centralized justice sector im-
mediately following the conflict—without
corresponding support to community-based
structures and civil society organizations—
overlooks the problems that the Liberian
population had with exclusionary and un-
representative state justice systems in the
past. Developing a new compact between
citizens and the state requires citizen over-
sight of, and engagement with, state insti-
tutions—a process that centralized capacity
building alone cannot achieve.

Amartya Sen defines poverty as a lack of
freedom or control over the decisions shap-
ing one’s life.” Issues of justice and equal-
ity cut across development and profoundly
affect this control. Reform should focus on
empowering citizens to exert control over
their lives. Equipping communities and
individuals with the capacity and tools to
promote accountability, resolve disputes,
and prevent recourse to violence is a critical
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first step in re-establishing justice services.
Over the longer term, such community en-
gagement and empowerment can work to
ensure the development of a justice sector
that reflects and responds to the aspirations,
and meets the needs, of average Liberian
citizens. This paper seeks to map rule of
law reform in Liberia and document how
legal empowerment approaches positively
affect this landscape. We argue that legal
empowerment-focused paralegal projects in
Liberia, including the Catholic Justice and
Peace Commission and The Carter Cen-
ter’s Community Justice Advisor Program
(hereinafter the “CJA program”), present
an opportunity to promote locally-driven
processes of change. This change may sup-
port peaceful and equitable outcomes in the
near term by expanding Liberians’ control
over their own lives, while simultaneously
encouraging a process of community em-
powerment which will enable citizens to in-
fluence institutional structures. Prioritizing
sustained support to legal empowerment
programs represents a clear alternative to
the supply-side “solutions” to rule of law
reform that have dominated efforts to date
in Liberia.

Rule of Law Orthodoxy in Liberia
—A Mission of State Building®

The series of crises that besieged the Liberian
nation over the last quarter century—from war
and mismanagement to human rights abuses
and deepening poverty—can be blamed largely
on poor governance and disrespect for the rule
of law.

Republic of Liberia,
Poverty Reduction Strategy, 2008

Promoting the rule of law is held up as a
cure for a host of development problems,
from societal fragility to poverty.* Histori-
cally two theories have been used to ratio-
nalize support for the rule of law: the belief
that economic development depends on it,
and the belief that state building and con-
solidation depend on it.” The second theo-
ry has largely dominated the international
community’s approach to post-conflict Libe-
ria. This approach prioritizes a strong cen-
tral government with accountable state dis-
pute resolution processes that can manage
conflict and promote law and order.*

The condition of Liberia’s justice and se-
curity sector following the conflict required
an emphasis on police and security services,
as well as the criminal justice system. With
the support of the United Nations Mission
in Liberia, United Nations Development
Programme, the United States Agency for
International Development, the World Bank,
and others, Liberia built or refurbished
courts and police stations and hired attor-
neys as prosecutors to deploy to counties
across the country.”

These actors rightly viewed the dual
nature of Liberia’s legal system, codified
in 1949 through the Rules and Regula-
tions Governing the Hinterland of Liberia
(or “Hinterland Regulations”), as a legacy
of exclusion of indigenous Liberians. The
Hinterland Regulations were largely a sys-
tem of indirect rule over rural Liberia, and
“traditional” or indigenous communities
essentially managed their own dispute res-
olution—without full adherence to Western
notions of due process or equal protection.™
The Hinterland Regulations sanctioned the
Ministry of Internal Affairs (MIA), located
in the executive branch of government, to
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license “ordeal doctors” who could use trials
by ordeal “of a minor nature and which do
not endanger the life of the individual” to
ascertain guilt. " The MIA had general over-
sight over the chieftaincy system of dispute
resolution established by the Hinterland
Regulations and cases could be appealed
right up to the president of Liberia. Post-war
reformers sought to abandon this system,
but did not always sufficiently engage with
existing community-based dispute resolu-
tion forums in the process.

Reform efforts’ main way of engaging
with chiefs and community-based dispute
resolution was through “sensitization” on
the content of statutory law. By 20006, the
International Crisis Group reported emer-
gent discussions at the University of Libe-
ria about eliminating recognition of com-
munity dispute resolution under the dual
justice system.*® This approach seemingly
presumed that a Western-modeled formal
justice system could secure rights for all
Liberians in the short term. But most Libe-
rians currently operate outside the reach of
formal legal structures, working and living
in places with no formal legal operations, or
only thin ones.” Indeed, the evidence sug-
gests that most Liberians utilize commu-
nity-based solutions for nearly all of their
dispute resolution needs. Reformers have
largely overlooked the individuals and com-
munity-based institutions that will enforce
rights and resolve disputes (equitably or
inequitably) for most Liberians for the fore-
seeable future.

Challenging Asymmetries of Power
—A Role for Legal Empowerment

A culture of participation by all citizens
and partnership with government is critical
to increasing transparency and account-
ability, reducing corruption and improving
governance.

Republic of Liberia,
Poverty Reduction Strategy, 2008

Building an equitable justice system in Li-
beria is a long-term endeavor, but our expe-
riences with the CJA program demonstrate
that legal empowerment initiatives have a
significant role to play in developing such
a system in Liberia. New, more equitable
arrangements and institutions can emerge
from justice reform that builds on existing
capacities and promotes cooperation be-
tween existing dispute resolution systems.
In the words of one rural Liberian, justice
reform should “place the old mat with the
new mat” by simultaneously supporting
traditional community-based approaches
and the formal justice system. Simply put,
many Liberians cannot wait for the formal
system to arrive—even if it delivers the type
of justice they seek. We believe that iterative
strategies will prove most effective—both
politically and economically—in delivering
justice to most Liberians.

Legal empowerment initiatives like the
CJA program represent one such iterative
approach. Similar projects in Liberia in-
clude the Norwegian Refugee Council,*
Prison Fellowship Liberia,” the Sustainable
Development Institute,* and the Founda-
tion for International Dignity. These in-
ternationally-funded legal empowerment
programs support adaptive processes that
improve the quality of dispute resolution fo-
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rums at the local level by working with exist-
ing actors while simultaneously providing
an important alternative avenue towards ac-
countability. Legal empowerment programs
can promote dialogue among the variety of
dispute resolution mechanisms present and
build momentum for the development of
systemic and empirically-based approaches
to reform.

The Community Justice Advisor Program of
the Catholic Justice and Peace Commission
and The Carter Center

The Catholic Justice and Peace Commis-
sion (JPC), Liberia’s leading human rights
organization, in partnership with The Car-
ter Center (TCC) began the CJA program in
2007. (See below for a map of the program
as of February 2012). The CJA program
grew out of TCC’s civic education work with
local civil society organizations around the
2005 national election.” In response to an
increasing number of requests for assis-
tance with the resolution of specific dis-
putes outside Monrovia, the CJA program
started in Liberia’s most remote counties
in the Southeast, where access to services
and information continues to be most lim-
ited.”® By early 2012, some 45 Community
Justice Advisors (CJAs) operated across
seven of Liberia’s 15 counties.” CJAs blend
legal education with assisting clients (on a
free and confidential basis) to navigate the
various state, non-state, and hybrid means
of settling disputes available to them. CJAs
regularly employ education, negotiation,
organizing, advocacy and, perhaps most
importantly, mediation to assist their cli-
ents. Identifiable by their JPC-branded vests
and motorbikes, CJAs staff JPC offices in
larger towns and travel regularly to remote
communities to conduct structured mobile

clinics. TCC supports JPC by providing pro-
gram staff, including lawyers, in three offic-
es nationwide. These lawyers both mentor
CJAs and monitor them through quarterly
trainings covering basic legal knowledge,
mediation, and organizational skills. The
lawyers also assist with work plan prepara-
tion, conducting regular monitoring visits,
and case review. While the JPC is part of
the Catholic Church in Liberia, the organi-
zation includes members of all faiths and
works to address social, economic, political,
and religious justice and human rights.

Between January 2008 and December
2011, CJAs opened over 4,749 cases and
concluded 3,404 cases.”® Cases are never
solicited; the prospective clients must ap-
proach the CJA with their issues and re-
quest assistance. CJAs hear a wide variety of
matters including:

- civil cases, such as land and property dis-
putes (31 percent of cases);

« family disputes, such as child abandon-
ment or neglect (31 percent of cases);

« individual violence cases, including do-
mestic violence and assault (15 percent of
cases);

- cases of abuse and corruption by state
authorities and local officials (11 percent
of cases); and

« social infrastructure and development
cases in which a community or individu-
al asks a CJA for assistance with a socio-
economic concern such as the need for
a new roof for the town school building
(almost 4 percent of cases).

Female clients bring approximately half
of all cases, including 9o percent of child
abandonment cases, 84 percent of domestic
violence matters, and 81 percent of rape and
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sexual violence complaints. Male clients The Need for Immediate Dispute Resolution
bring 81 percent of wrongful detention cas-
es, 86 percent of unpaid wages complaints,
and 82 percent of police corruption cases.
Figure 1 provides a complete chart of com-
mon case type by gender.

The transition from fragility and conflict
to peace and stability requires conflict res-
olution processes that build confidence be-
tween and across groups. Numerous orga-

Figure 1: Types of Cases by Gender 2008-2011
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nizations acknowledge the essential need to
support peaceful dispute resolution services
immediately following conflict, to build
what the World Bank calls “trust between
groups of citizens who have been divided
by violence, [and] between citizens and the
state.”® Because the conflict in Liberia se-
verely weakened or eroded what reach and
capacity state institutions had, promoting
immediate, peaceful dispute resolution and
accountability services invariably must in-
corporate a variety of approaches—includ-
ing state, hybrid, and community-based ap-
proaches.*

The Liberian government and interna-
tional community face significant challeng-
es in meeting Liberians’ immediate and
near term dispute resolution needs. Today,
a decade after the conflict ended, and even
with improvements in the security situa-
tion, crime and violence remain challenges
to stability. In a recent national household
survey conducted by the Human Rights
Center at University of California, Berkeley,
one in four Liberians surveyed reported feel-
ing unsafe or not very safe.’’ A recent study
by Innovations for Poverty Action suggested
that land disputes continue to be “endemic
throughout rural Liberia.”** The 2011 Small
Arms Survey reported that from mid-2009
to mid-2010, nearly one in seven house-
holds nationwide had a member who was
a victim of crime or violence.” Since 2003,
several high profile instances of violence
threatened to ignite wider conflict. In 2008,
violence over the border between Margibi
and Grand Bassa Counties killed 15 people.
In 2010, four were killed and scores injured
in Lofa County in a conflict widely reported
as being between Mandingo and Lorma eth-
nic groups (which were mobilized against
each other during the war) over the myste-

rious death of a young woman.** There con-
tinue to be reports of insecurity along the
Cote d’Ivoire border.”® A protest in which
alleged police violence resulted in at least
two deaths marred the 2011 presidential
elections. All these incidents highlight the
dramatic need for avenues to mediate and
manage all levels of disputes.

At a primary level, the CJA program
meets this near-term need for dispute res-
olution assistance in communities lacking
an accessible, affordable, or trusted jus-
tice system. As an independent third par-
ty, CJAs can help disputants to improve
their relationship and mend their conflict
themselves: for example, when Helen,® of
Lorma ethnicity, met with a CJA in Bong
County, the death of her young son while
in the care of her boyfriend’s parents, who
are of Mandingo ethnic origin, had turned
her world upside down. Helen’s parents
and family viewed the circumstances of the
death as “fishy” and as the CJA explains,
“that suspicion was leading to ethnic ten-
sion in the community, which would have
undermined the peace.” The CJA convened
a conference of both parties, and then ar-
ranged to meet with a medical doctor at
the hospital in Gbarnga, along with repre-
sentatives of the two families. The doctor,
who had been on duty when the child was
brought in, explained that the boy suffered
cardiac arrest resulting from severe malaria.
The CJA helped the families acquire and de-
cipher a copy of the medical certificate and
ultimately a traditional ceremony brought
together both families and restored the re-
lationship.”” A potential crisis was averted.

Other times, parties will engage a CJA
after learning of rights or entitlements
through civic education. CJAs help these
parties better understand and enforce such
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rights. Hauwa, a mother of four children,
considered taking their father to court when
he stopped supporting the children and she
found herself unable to cover the cost of liv-
ing. Faced with the fear of high court fees
and uncertainty about her legal position,
Hauwa instead approached a CJA. The CJA
described the options available to Hauwa
under the law, and she eventually asked the
CJA to mediate for her. The CJA explained
to her partner his legal responsibilities con-
cerning child support and the seriousness
of a charge of “persistent non-support” in
the courts. He now provides food and the
means to send the children to school. The
CJA changed her life and the lives of her
four children for the better®

In 2008, the Centre for the Study of Af-
rican Economies (CSAE) commenced an
impact study of the CJA program in Liberia,
measuring both individual and community
level impact of CJA legal empowerment ser-
vices to people like Helen and Hauwa. Pre-
liminary results in 2012 indicate high client
satisfaction with these types of services. Cli-
ents regarded the CJA’s assistance as “help-
ful” in 87 percent of cases, and people who
take disputes to CJAs report being better off
than those who do not. Notably, the CSAE
also found evidence that paralegals have an
impact on improving community relations
and social cohesion: clients said their rela-
tionship with the other disputant had im-
proved in 7o percent of cases and described
the relationship with other members of the
community as “better oft” in 77 percent of
cases.*

Moving Justice Reform beyond Elite Interests

The formal justice sector in Liberia is a con-
tested, political space dominated by vested
interests. While there is a cadre of dedicat-

ed personnel, shifting the status quo of the
justice sector has been difficult to date. In-
terest groups, organizations, and individu-
als all compete over justice sector resources
and defend against perceived attempts to
weaken their influence. Indeed, members
of the legal profession largely continue to
maintain a lucrative monopoly over legal
services. This monopoly is evident in Libe-
ria’s refusal to consider the admission of
foreign lawyers; the predominance of a sin-
gle law school’s graduates in the group; the
rotation of key legal positions in the country
amongst a select few; the continuance of
highly formalized rules of procedure; the
reluctance of the establishment to formally
accept a role for non-lawyers in the provi-
sion of even basic legal services; and a fealty
by the profession to the Monrovia-elite who
can make use of, and afford, its services.*
A Taskforce on Non-Lawyers, initiated in
2008 as a joint judicial and executive ven-
ture to stipulate the permissible realms of
paralegal operation, has yet to approve its
own terms of reference. There is apparent
agreement that the construction of a cen-
tralized justice system, starting with institu-
tions in Monrovia, should get the majority
of funding.

From the 2005 election onward, nation-
al and international reformers prioritized
capacity building, technical assistance, and
infrastructure support to the central justice
system. When reform did move beyond the
formal institutions of Monrovia, it typically
involved trying to extend the reach of Mon-
rovia-trained lawyers or marginally decen-
tralized security services.

Liberians would no doubt benefit from
an effective nationwide criminal justice sys-
tem, but the approach currently supported
in Liberia ignores the population’s mistrust
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of, and legitimate grievances with, the state
and its justice institutions. Furthermore,
prioritizing the criminal justice system, as
opposed to other issues such as adminis-
trative law, ignores civil challenges, such
as securing government services without
paying bribes, obtaining legal identity, and
resolving minor but frequent civil disputes.
Rapidly increasing concessions at the local
level make up an increasing source of griev-
ance.* Providing justice for major crimi-
nal cases is but one of the important roles
justice institutions should play at the local
level.

Prioritizing funding of the state secu-
rity system without simultaneously sup-
porting structures of community oversight
builds little confidence amongst Liberian
communities in the short term. Indeed, six
years into the state-centered reform effort,
only a third of Liberians voiced trust in the
state system in the Berkeley study.** While
this justifies measures to improve the for-
mal justice system, it also offers a warning
against expanding the reach of the system
without ensuring community acquiescence
and engagement. The CJA program plays
an essential role in this process and the pro-
gram provides a clear opportunity to move
beyond political paralysis and elite control
of the justice system.

The JPC, an independent civil society or-
ganization, provides an important forum for
dispute resolution that is not characterized
by the same legacies as the formal justice
system. While civil society-led efforts may
be difficult to sustain, the realities of many
fragile and conflict-affected states dictate
that donor funding will likely play a key role
in the justice sector for some years to come.
The CJA program provides an important al-
ternative avenue for dispute resolution that

responds to the realities of capacity and cor-
ruption at the local level in both the formal
justice system and the customary system.
By offering free and impartial mediation
services, the CJA program secures just out-
comes for those who choose to engage with
a CJA. Indeed, 43 percent of cases closed
between 2008 and 2011 utilized mediation,
which demonstrates a strong demand for
alternative justice forums.®

The CJA program plays an important
role in empowering citizens to enforce
rights and entitlements. In partnership with
civil society groups that conduct communi-
ty drama and awareness on legal issues, the
program expands understanding of rights
and entitlements, and provides the tools to
secure them. This is particularly import-
ant for marginalized groups such as wom-
en and youth. A new law passed in 2003,
for example, extends inheritance rights to
women but, like countless other laws on the
books in Liberia, would likely have had lim-
ited effect at the local level.** There was no
comprehensive strategy for implementation
and such progressive provisions frequently
have little impact on the lives of citizens.
However, through civil education, advocacy,
and mediation, the CJA program is giving
effect to the law. From 2008 to 2011, female
clients brought 84 percent of disputes con-
cerning inheritance rights.® When a CJA
receives such an inheritance case, he or she
will walk the client through potential op-
tions to enforce his or her right and then
provide concrete assistance in exercising
it—thus making real a right that might oth-
erwise exist only in law books.

The CJA program also plays an import-
ant role in improving performance within
Liberia’s existing systems—either through
strengthening extant institutions, be they
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state or community-based, or by providing
important alternative avenues. While state
justice systems are emerging at the local
level, their personnel frequently avoid ac-
countability to the public. Similarly, citizens
complain of the “big men” who often control
the customary system—frequently with lit-
tle regard for the rights of women or youth.
The CJA program plays a critical oversight
function which helps to (re)build the social
compact between citizens and justice pro-
viders. Through advocacy, education, and
other tools, CJAs enhance the position of
citizens interacting with state and commu-
nity authorities, and organize communities
to demand more equitable services.

One example is the case of David, an el-
derly man in River Gee County who was left
virtually penniless when someone stole 875
Liberian Dollars from his backpack. The
perpetrator was apprehended, taken to the
police, and imprisoned by the local mag-
istrate until he could pay back the money.
When David saw the man free in the town
and heard rumors that the magistrate had
stolen the repaid money, he called a CJA.
The CJA arranged a meeting between David
and the magistrate and David recovered his
savings and received an apology from the
justice official. Without the CJA, David like-
ly would have had nowhere to turn to en-
force his rights. Instead, this case provided
an important example of accountability for
the community.

Musu’s case presents another example of
accountability achieved through a CJA: her
boyfriend threw acid over her, burning her
face and upper torso. The police arrested
and charged him, but due to a lengthy pre-
trial wait and incomplete case file, eventual-
ly released him. Musu, fearing for her life,
brought the case to the JPC. Linda, a CJA,

used her psychosocial counseling skills to
counsel Musu, explained how the criminal
justice system operates, and assisted her
in meeting with the county attorney. The
boyfriend was re-apprehended and—with
Musu testifying against him—successfully
convicted. Through the CJA’s assistance,
Musu utilized the formal court system to
obtain justice for herself and for society
more broadly.

Some 18 percent of successfully resolved
cases from 2008 to 2011 led to action by for-
mal authorities. CJAs frequently inform the
public about services provided by the state,
or act as a liaison or advocate in navigating
state services, assisting clients through state
bureaucracies and ensuring they receive fair
treatment. In this role, CJAs improve the
integrity of the state system and empower
individuals and communities to reestablish
their relationship with state officials for the
better.

CJAs also work to extend accountability
in existing chieftaincy systems. In a small
village outside of Fishtown, an old woman
was accused of using witchcraft to cause a
young boy to fall from a palm tree, injur-
ing himself badly. The old woman was
beaten and jailed in the bathroom of the
paramount chief’s house. After manag-
ing to escape, she fled to town to find the
county attorney, who promptly referred her
to the JPC CJAs. The local CJAs contacted
the county inspector, an MIA official who is
often responsible for these types of “myste-
rious” cases. He accompanied them to the
village. At first the townspeople threatened
to expel the CJAs and the inspector, but the
CJAs talked with them and the paramount
chief and advocated on the woman’s behalf.
The CJAs explained the necessary legal pro-
cess if they believed the woman had caused
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someone harm. The community eventually
agreed that there was no proof the woman
had caused the child to fall from the tree
and today—through the trust gained by this
intervention—the people who wanted to ex-
pel the CJAs now call them for help on other
issues.

From 2008 to 2011, approximately 11
percent of CJA cases were categorized as
“abuse by authority,” which includes wrong-
ful detention or arbitrary arrest, corruption
by government officials, police abuse or bru-
tality, and corruption or abuse by tradition-
al authorities. The most common form of
abuse within this category was wrongful or
arbitrary detention, which accounted for 175
cases over the four-year period. CJAs were
able to secure release from detention in 54
percent of these cases, and another 22 per-
cent were otherwise successfully resolved.
CJAs resolved 66 percent of all abuse by
authority cases by helping to link the case to
the nascent formal government institutions
for assistance, thus playing the go-between
role of advocate and watchdog and improv-
ing the performance of state institutions.

Conclusion —Empowering Liberians for the
Future

Liberians demand dispute resolution that is
locally relevant and responds to their aspira-
tions of what justice entails in a given case.
Multiple community-based, often non-state
or hybrid justice forums continue to play
significant roles in dispute resolution in Li-
beria. To deliver more equitable and dura-
ble justice outcomes, reformers should base
strategies—and indeed justice services—on
community aspirations and practice as op-
posed to legal theories. Legal empowerment
programs best respond to community per-

ceptions and aspirations by presenting a va-
riety of options for redress and encouraging
parties to seek the most appropriate forum.

CJAs carry out their work in a way that
responds to community sensibilities. CJAs
come from, and live in, the areas in which
they work and know the local dialect and
customs. The CJA program uses a schedule
of community entry and community aware-
ness raising visits through which a CJA will
visit a community to talk to community
leaders, including both chiefs and justice
sector officials, and then inform communi-
ty members of the available service.*® CJAs
thus identify themselves simultaneously as
resources for, and monitors of, official and
unofficial actors in dispute resolution. Cir-
cuit court judges have been known to ask
CJAs for access to pieces of legislation, and
town chiefs have occasionally sought advice
on dispute resolution or referred cases to
CJAs for mediation and assistance navigat-
ing the formal justice system.

Support for legal empowerment pro-
grams represents an important comple-
mentary approach to post-conflict justice
reform. Legal empowerment initiatives can
quickly and effectively respond to commu-
nity needs. They can also help establish
mechanisms to ensure that the justice re-
form process incorporates and responds to
community imperatives. In Liberia, legal
empowerment programs provide critical
third party dispute resolution services and
improve individual outcomes, while also
increasing accountability within the various
dispute resolution forums that make up a
justice system.

Research on the Liberian justice system
and Liberians’ attitudes toward it reveals
both a lack of service from the formal jus-
tice system and a lack of confidence in it.
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Yet donor resources continue to be funneled
overwhelmingly into infrastructure and ca-
pacity building for formal justice and secu-
rity institutions. Building up the state’s jus-
tice sector is important, of course, but so is
meeting the immediate justice needs of the
many Liberians who currently live beyond
the reach of the still nascent formal system.

Legal empowerment can promote lo-
cally-driven processes of change capable
of supporting peaceful and equitable out-
comes in the near term, while simultane-
ously enabling citizens to influence insti-

tutional structures. Prioritizing support for
legal empowerment represents an alter-
native and complement to the supply-side
paradigm that is currently dominant in
Liberia. Rather than taking a top-down,
Monrovia-centered approach, supporting
legal empowerment can provide a means
to incorporate community aspirations into
justice reform. Such an approach can help
Liberians address their day-to-day justice
needs in the short term, while helping to
shape the process of justice system reform
in the long term.

Figure 2: Distribution of Catholic Justice and Peace Commission Community Justice Advisors#
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Within and Around the Law: Paralegals
and Legal Empowerment in Indonesia’

Ward Berenschot” and Taufik Rinaldi* draw
on two years of data to illuminate the multi-
ple roles that community paralegals perform
in Indonesia and the challenges they face.

Introduction

Not long after the fall of the autocratic Su-
harto regime and the return to democracy
in Indonesia in 1998, the village head of
Margo Sari, a village of farmers in the prov-
ince of Lampung, received a letter from the
country’s Forest Department. The villagers
of Margo Sari were, the letter announced,
to be resettled in a yet unknown new loca-
tion. Their village stood on “tanah register”
or “registered land”—a land status that the
country’s former Dutch colonial rulers in-
vented to prevent people from settling in
forest areas that were lucrative for logging.>
Technically, the villagers were not supposed
to cultivate this land—even though, 50 years
prior, the Indonesian government itself had
instructed these then-migrating farmers
from Java to settle there and they had been
farming there ever since.

The official letter caused a flurry of ac-
tivity among the villagers. They distrusted
the government’s promises, and formed a
committee to liaise with the government in
hopes of bringing an end to the protracted
struggle over their farmland. But as it turned
out, their struggle was far from over. After
five years without significant progress, in
2003 two frustrated villagers, pak Iman and
pak Widayat,? contacted an NGO providing
legal aid in Lampung, and requested train-

ing in the workings of the law. They felt that
“the community was not smart enough” and
“we need to become aware.” Pak Iman and
pak Widayat became the village’s paralegals,
and together with other villagers formed the
informal community group “Sertani,” and
started to fight for more secure control over
their land.

Paralegals are non-lawyers who use their
training in the law and legal proceedings
to help others deal with formal (and, very
often, informal/traditional) legal systems.
This article discusses the functioning of
paralegals such as Iman and Widayat, and
their capacity to provide legal aid in the con-
text of Indonesia’s weak and distrusted legal
system. For many Indonesians, including
the residents of Margo Sari, the law is an
alien, threatening force that outsiders use
to disrupt their lives. The Dutch colonial
rulers created a plural legal system, offi-
cially aiming to respect the customary laws
of Indonesia’s diverse communities, while
using formal law to assert control over land
and natural resources—creating contra-
dictions that complicate land ownership to
this day.

After independence, Indonesia’s legal sys-
tem became highly politicized and erratic,
as ruling elites manipulated the courts and
police. Under Suharto’s authoritarian rule,
state officials regularly invoked legal provi-
sions to legitimize human rights violations,
including the confiscation of land. The
Suharto regime’s propaganda, which em-
phasized social “harmony” and instilled an
aversion to open clashes of interest, further
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cultivated a distrust of the legal system.+ As
a result of this manipulation of the law and
emphasis on maintaining communal tran-
quility, villagers generally prefer informal
local institutions—such as the village head,
a customary (adat) council, or local religious
courts—over the formal legal system for ad-
judicating disputes.

Indonesia’s weak and widely distrust-
ed legal system has spawned a vibrant and
widespread legal aid movement that has
succeeded in training many individuals
like pak Iman and pak Widayat in the ba-
sic workings of the law. Since 1970, when
the first legal aid institution, Lembaga Ban-
tuan Hukum (LBH), successfully resisted
the worst excesses of Suharto’s regime,
paralegals have become a key instrument of
these organizations, bringing legal aid and
knowledge to Indonesia’s remote and often
diverse communities.s While some organi-
zations use the term pendampingan hukum
rakyat (“the people’s legal assistant”),® for-
eign donors who support and create legal
aid programs have made the relatively alien
word “paralegal” increasingly common—so
much so that it appears in a legal aid bill
Indonesia adopted in 2011 that for the first
time acknowledged legal aid as a right, and
pledged to dramatically increase the num-
ber of paralegals across Indonesia.”

This article uses material and observa-
tions from two paralegal programs to dis-
cuss and analyze how and under what cir-
cumstances paralegals affect the way villag-
ers address local disputes and grievances.

Paralegals in Indonesia perform mul-
tiple roles. First and foremost, paralegals
help their clients find a fair resolution to
their justice problems. But they also find
alternative ways of settling disputes and ad-
dressing grievances, and serve as a bridge

between the formal legal system and infor-
mal dispute resolution mechanisms.

Paralegals in Indonesia also face com-
plex challenges and must adopt innovative
approaches in order to deliver justice. As
paralegals in effect compete for influence
and clients with a range of other actors—
including village heads, would-be “case bro-
kers” (who may have or claim to have politi-
cal connections), and coercive local “muscle
men”—the success of legal empowerment
programs depends to a large extent on
whether potential clients perceive parale-
gals as more effective and fair problem-solv-
ers than these alternatives.

This article stems from a research proj-
ect on the functioning of paralegals in In-
donesia who were trained and supported
under two legal empowerment initiatives,
the World Bank’s Justice for the Poor pro-
gram and the United Nations Development
Programme’s (UNDP) Legal Empower-
ment and Assistance for the Disadvantaged
(LEAD) project. Both initiatives worked
with community-based paralegals, which
meant that they trained selected inhabitants
of designated project-villages as paralegals,
and these paralegals served people from (or
around) their villages.® Paralegals received
no financial compensation.

The paralegal program of the World
Bank (called “Revitalisation of Legal Aid,”
or RLA) generally worked with village-level
teams of two men and two women based at
alegal aid posko (“post,” usually the house of
one of paralegals). Functioning from 2007
to 2010, the RLA program worked with
about 200 paralegals in three provinces
(Lampung, Nusa Tenggara Barat, and West
Java).?

UNDP’s LEAD project also worked with
community-based paralegals, training some
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on specific issues (such as gender, land, or
natural resources), and others to provide
general assistance to fellow villagers.” They
came from project-villages in the provinc-
es of North Maluku, Central Sulawesi, and
Southeast Sulawesi. According to UNDP,
the LEAD project trained 400 paralegals.”
Both the World Bank and UNDP worked
with local NGOs on the training and support
of paralegals. Paid “field officers” (UNDP)
and “posko facilitators” (World Bank) and
community lawyers provided this support,
giving paralegals both practical and legal ad-
vice for the more complex cases.

This article relies on data from the RLA
project, including its database of 338 cases
reported by paralegals using standardized
forms designed by the project’s staff. In ad-
dition, we conducted a more ethnographic
study on the nature of dispute handling.
Through interviews and immersion in vil-
lage life during fieldwork we studied 21 cas-
es—related to a wide range of labor, land,
and domestic disputes as well as theft and
rape—reported to, and handled by, parale-
gals. We also studied ten similar cases in the
same districts (but different villages), where
paralegals were not involved. Through this
fieldwork we sought to place these cases in
the broader socioeconomic context of village
life and to study the impact of the presence
of paralegals on local dispute settlement.

Working with and Around the Police

Margo Sari’s residents initiated a small com-
mittee headed by Makmun, the village sec-
retary, to oversee negotiations with state of-
ficials. Makmun devised an ingenious way
to exploit this opportunity. While he quickly
recognized that the government would not
offer land compensation, Makmun forged

a partnership with local police officials, the
camat (local district head), and local preman
(i-e., individuals known for their capacity for
violence). Together, they circulated through
the village, announcing that the government
required a down payment of 7 million ru-
piahs (approximately US$700) from each
family for a new tract of land. Anyone refus-
ing to pay would lose their current farmland.

Misun, a villager, recounts: “Makmun
came to me with a group of people while I
was working in the field. He threatened that
my land would be confiscated. My neighbor
farmers paid to him, so I think I should.
Though I paid in the last minute, I know
that I cannot deal with him. This rice field is
the only job I have. I am scared since some
thugs stand up behind him and...I assume
he must be backed up by a government
office.” Scared to lose their land and lack-
ing the necessary contacts and knowledge
to verify Makmun’s claims, a considerable
number of villagers such as Misun decided
to pay.”?

Experiences like these farmers’ suggest
why Indonesians often distrust the formal
legal system. In one survey, 50 percent of
respondents felt that the formal justice sys-
tem was biased toward the rich and the pow-
erful, and only 28 percent of respondents
were satisfied with its functioning—against
58 percent satisfied with the functioning of
Indonesia’s informal justice system.” Indo-
nesians perceive the formal legal system as
alien and distant, but also as a threatening
instrument that powerful people employ
against the interests of common Indone-
sians. Police officials generally need to pay
considerable amounts of money to their su-
periors to get their jobs. This increases their
impetus to cooperate with people like Mak-
mun, to recoup that cost.
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Other factors fuel distrust of the formal
legal system. The police may exact a bribe to
register a case, and corruption fuels uncer-
tainty about the law’s application. Various
contradictory and vague legal provisions
make Indonesia’s legal system unpredict-
able. For example, the Basic Agrarian Law
(1960) and the Forestry Act (1999)—both
important laws related to land rights—con-
tain contradictory provisions about the rec-
ognition of communal land rights and the
legal status of farmland once classified as
protected forest.

The Indonesian formal legal system has
empowered intermediaries like Makmun
to use their contacts and legal knowledge
to exploit (or help) other villagers. In the
context of a democratizing public sphere
and a population that lacks experience in
dealing with legal institutions, individuals
who know how to raise media attention
or how to report a case to the police have
growing opportunities. In our different re-
search locations we regularly encountered
various legal intermediaries who use their
legal and procedural knowledge to help cli-
ents deal with the police or the courts. But
some of them, like Makmun, shamefully
exploit the vulnerability of ill-informed,
powerless villagers. Yet others provide gen-
uine help in arranging paperwork, settling
land disputes, and pressuring government
officials—even as they charge for their help
and earn a small livelihood in the process.

Paralegals compete with these legal inter-
mediaries. While paralegals do not charge a
fee, villagers may mistrust them or their ca-
pacity to provide more effective assistance.
The villages included in the Justice for the
Poor project reported widely disparate num-
bers of paralegal-assisted cases: while para-
legals in some villages handled more than

20 cases in two years, most villages reported
fewer than five cases. Overall, the project re-
ported only 338 cases handled by over 200
paralegals working for close to two years,
though it is likely that a significant number
of smaller cases were never reported.

Attracting clients constitutes an import-
ant challenge for community-based parale-
gal programs, particularly those comprised
of volunteers: a sizable number of the para-
legals we studied never really developed the
confidence and skills to interact with state
officials, and for this reason their fellow
villagers rarely approached them for help.
The paralegals serving in Margo Sari, Iman
and Widayat, exemplified this. When in
2009 the Forest Ministry declared the area
to be a permanent forest zone, off-limits
to farming, Makmun and his group again
demanded money in order to prevent evic-
tion. As the villagers still viewed this group
as connected to the village head and camat
(sub-district head), they disregarded Iman’s
and Widayat's advice not to pay money
again.

The paralegals’ difficulties reflected the
fact that, as in any job or service, effective-
ness and credibility grow over time. In the
World Bank project, paralegals reported the
highest number of cases in the later stages
of the project. Because it can take a long time
for paralegals to gain experience, build com-
munity trust, and achieve impact, a two-year
time frame for a paralegal project is short;
projects that invest in long-term paralegal
development will be more effective.

The travails of the Margo Sari villagers
illustrate why the work of paralegals in
Indonesia often consists of avoiding rath-
er than engaging the police or the courts.
While clients state that paralegal support
gives them confidence to deal with the legal
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system, we found no indication that people
take more cases to court with paralegals’ as-
sistance. Paralegals more often find alterna-
tive solutions to minimize the involvement
of the police—even for the victims of crim-
inal offenses. Of the 338 cases reported by
paralegals working under the World Bank’s
Justice for the Poor program, paralegals
helped their clients report the problem to
the police or the judiciary only 14 percent of
the time, and in more than a third of those
cases paralegals noted informal mediation
activity as well as involvement with formal
justice institutions. In most cases (54 per-
cent), paralegals preferred to facilitate me-
diation between conflicting parties. This in-
cluded criminal offenses such as theft and
violence, of which respectively 47 percent
and 6o percent of reported cases were set-
tled through mediation.™

In Margo Sari, Iman and Widayat did de-
cide to involve the police to halt Makmun’s
practices. Ironically, they used the same for-
estry laws that made their community’s land
tenure so precarious. After collecting mon-
ey from the villagers, Makmun had decided
to further exploit his connections with state
officials by cutting down and selling trees
around Margo Sari—something which the
law forbids in “registered land.” Iman and
Widayat decided to report this to the police.
After enduring much harassment by the po-
lice—police and forestry officials can earn
bribery income by tolerating logging—the
paralegals managed to get Makmun tried in
court, convicted, and sentenced to a short
jail term for logging. He was, however, nev-
er tried for his extortionate practices and the
money he took was never retrieved.

Iman and Widayat successfully pres-
sured the police to take action and process
the case largely because their initiative and

their links to lawyers from legal aid associ-
ations posed a threat. While police officers
can assume that uneducated villagers will
not have the confidence, skills, or stamina
to protest against bribe-taking or foot-drag-
ging, paralegals cause officials to fear offi-
cial complaints. This is an important asset
that paralegals can offer to their fellow vil-
lagers: if a paralegal program allows com-
munity-based paralegals to invoke their
connections with lawyers and legal aid orga-
nizations, they can help villagers deal on a
more equal footing with state officials.

However, such positive paralegal inter-
ventions do not always involve pressuring
the police to process a case. Often the con-
tribution of paralegals lies in keeping the
police out of local dispute resolution, as fur-
ther discussed below.

Bargaining in the Shadow of the Law

Indonesia has a strong tradition of local
dispute resolution through mediation. In-
donesians generally prefer to settle con-
flicts through informal mediation instead
of going to the courts. Various local insti-
tutions—such as the village head, an adat
council or a local religious leader—perform
a well-established role as mediators be-
tween disputing parties. A mixture of social
norms, religious injunctions, and custom-
ary law shape village-level mediation pro-
cesses, and power dynamics permeate them,
as power differentials between disputants
have a considerable impact on the final out-
come of mediation processes.”® The stron-
ger party in a dispute can use his greater
status, wealth, or connections to impose his
version of events, win supporters, or avoid
enforcement of a judgment. Both the World
Bank’s and UNDP’s paralegal programs
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have aimed to address the impact of power
differentials; both programs articulate the
need to strengthen existing mechanisms to
make local dispute resolution mechanisms
more equitable, particularly for women and
minorities. In practice local leaders—par-
ticularly village heads—generally dominate
proceedings, which makes equality diffi-
cult to achieve. Less-experienced paralegals
struggle to make their impact felt.

But when the paralegals whose work
we studied had a degree of local authority
and were capable of inserting legal consid-
erations into the proceedings, they often
did succeed in strengthening their clients’
bargaining positions. Paralegals’ capacity to
convey the threat of involving the police or
the court provided some of this power. We
saw repeatedly as we studied disputes about
land, working conditions, or theft, that the
threat of reporting to the police or the court
forced disputants to take possible legal con-
sequences into account. In other words, giv-
en the central role of mediation in dispute
settlement, the contribution of paralegals
in Indonesia does not lie so much in facil-
itating the implementation of the law, but
rather in extending the shadow of the law
by inserting considerations about state law
into mediation processes.” Through this
enlargement of the shadow of the law, para-
legals can counter the way social inequali-
ties shape the outcomes of informal dispute
settlement, forcing stronger parties to con-
sider the possible outcome of legal action.®

A paradox of paralegals’ work in Indone-
sia, then, is that while they strive to increase
the role of state law in mediation process-
es, they often play an active role to limit the
involvement of formal legal institutions—
particularly the police. Firstly, paralegals
play a role in convincing police officials to

stop investigating a case after an informal
agreement between perpetrator and victim
has been reached. In cases involving, for ex-
ample, sexual harassment, fighting, traffic
accidents, and even theft, victims report a
case to the police merely to improve their
bargaining position in negotiations with the
perpetrator. After both sides reach an agree-
ment on financial compensation and sign
an agreement letter (a surat perdamaian)
they look to paralegals to end police investi-
gation into the reported case.

Officially, though, regulations prohibit
the police from dropping a reported case.
As a result, stopping the investigation into
a reported case (mancabut kasus) offers a
lucrative opportunity for bribe-taking. Para-
legals often play a role in convincing police
to drop cases and sometimes in limiting the
payment of bribes. These practices illustrate
how efforts to strengthen access to justice
relate to the need to clarify police proce-
dures: the current official procedures create
confusion (and, consequently, possibilities
for extortion) about when and how police
can drop a case.

A second example of paralegals’ limiting
the involvement of the formal legal system
lies in their role in negotiating the bound-
aries of the jurisdiction of non-state, infor-
mal justice mechanisms. As the fall of the
Suharto regime has led to a revival of tradi-
tional customary (adat) institutions, and as
police officials have been instructed to take
these institutions more seriously," local po-
lice officials have sought new ways to define
the boundaries between their competency
and the competency of the informal mech-
anisms. Furthermore, Indonesia’s democ-
ratization process has given villagers more
power (and more courage) to criticize police
harassment and to limit police involvement
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in dispute settlement. These developments
have forced formal and informal legal sys-
tems to work out new compromises about
their respective spheres of competency.
Paralegals, due to their knowledge of the
formal legal system, often play a role in
working out such compromises. In the pro-
cess they have to balance their own commit-
ment to promoting access to the formal jus-
tice system with the interests of their clients
who often have various reasons to avoid the
police and the courts.>®

The World Bank’s 2008 report on the
interaction between formal and informal
justice systems in Indonesia, Forging the
Middle Ground, recommended that Indo-
nesia’s Supreme Court define the extent of
the jurisdiction of non-state justice mecha-
nisms.* The lively debates between police
officials, paralegals, and villagers that we
encountered suggest that, in the absence of
such guidelines from the Supreme Court,
compromises between the formal and in-
formal justice systems will be worked out
from below: at present, village-level nego-
tiations employ the available provisions in
Indonesia’s penal code (KUHP) to sort out
a working relation (a form of legal “hybridi-
ty”) between Indonesia’s different legal sys-
tems. Paralegals are using the provisions
within the KUHP to scrutinize whether
available informal justice mechanisms
could settle a case. Spreading such knowl-
edge about when to involve the police and
when to avoid doing so averts much trouble
and bribe-paying.

The Politics of Campaigning

After reporting the village secretary Mak-
mun to the police, pak Iman and pak Wi-
dayat devoted their attention to freeing the

farm land around Margo Sari by changing
its status from “registered land” to tanah
warga (“citizen land”). They also pursued
avenues to receive new land as compensa-
tion, so that the villagers could finally culti-
vate and harvest their land without harass-
ment. Their community group, “Sertani,”
succeeded in bringing the case to court,
emphasizing that the Indonesian govern-
ment had originally brought them to Mar-
go Sari to cultivate the land. But as the case
dragged on, the paralegals realized that they
needed a complementary strategy. The legal
aid organization Kantor Bantuan Hukum
put them in touch with sympathetic law stu-
dents. The students helped them to write
a lengthy chronology of the case, organize
a petition, and contact politicians in Lam-
pung’s parliament.

They also brought a large group of poli-
ticians—primarily from one political party,
the Indonesian Democratic Party of Strug-
gle—to Margo Sari, gathered villagers for
a protest in front of Lampung’s Forest De-
partment, and organized a public hearing
that attracted considerable media attention.
During the hearing, the politicians prom-
ised to put pressure on the Forest Depart-
ment to take positive action. As the depart-
ment promised to look into the matter,
Margo Sari’s residents became hopeful that
they would reach a solution. At the time this
paper was written, the Lampung Post had
reported that public authorities had final-
ly promised publicly to take action against
the extortionist practices of Makmun.?? But
the precarious status of the villager’s farm-
land—more than 13 years after the villagers
received the threatening letter from the For-
est Department—still has not changed.

While this kind of advocacy through po-
litical channels does not meet traditional
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definitions of “legal aid” since it does not
necessarily involve promoting access to le-
gal systems, both clients and the paralegals
themselves consider these activities more
effective in addressing (mis)deeds by state
institutions or companies than the formal
justice system. This realization has led to
calls to integrate programs on legal empow-
erment more fully with community orga-
nizing.”

Advocacy of this sort, involving public
campaigns, comprises an array of activities
by which paralegals can significantly con-
tribute to the pursuit of justice. While local
communities may seek legal advice and me-
diation via alternative local mechanisms,
they often lack the necessary skills and con-
nections to engage in public campaigning.
Since cases involving state and corporate
accountability, such as Margo Saris land
struggle, often have a larger impact on a
larger group of people than cases involving
individual, interpersonal disputes, a focus
on advocacy can make paralegal programs
more influential.

Yet advocacy played a surprisingly pe-
ripheral role in the paralegal programs we
studied. The number of cases involving state
or corporate accountability was quite low—
for example, less than seven percent of the
reported cases involved corruption and the
provision of public services. Furthermore,
it seems that most paralegals lacked advo-
cacy skills. Those we interviewed reported
minimal training regarding political lobby-
ing, organizing rallies, working with media,
or other skills that could complement or
substitute for legal skills. Furthermore, the
design of the projects shape the number of
advocacy cases paralegals receive: by choos-
ing to train villagers to work as paralegals
within their community, the programs di-

minish the chance of addressing problems
involving state or corporate accountability.
If legal empowerment programs selected
areas known to be involved in supra-local
disputes with companies or state agencies,
or if they trained paralegals to circulate be-
yond their own communities and work in
different villages, paralegals could become
more regularly involved in advocacy cam-
paigns against corporate or governmental
malpractices.

As it turned out, some paralegals, and
particularly the most capable ones, under-
stood the benefits of complementing legal
action with advocacy through the use of po-
litical contacts. In fact, in all our research
locations, we encountered paralegals who
had forged such links. Some had become
members of the politicians’ local campaign
teams (tim sukses desa); some made speech-
es during elections; and some boasted of
their friendships with politicians. Some
paralegals said they maintained these politi-
cal links because it would make them more
effective—they reasoned that after elections
they could ask the winning candidate for
favors, calling it a political investment (in-
vestasi politik). Others believe that by work-
ing as paralegals they could raise their pub-
lic profiles and thus, in a later stage, become
politicians themselves.

Paralegals’ use of political contacts has
positive and negative aspects. On the one
hand, Indonesia’s democratization and de-
centralization processes have created new
channels to pressure disputing parties to
reach a solution. Support from high-pro-
file politicians is proving useful helping
people hold state institutions or companies
accountable. Where undue influence taints
legal processes, political oversight and en-
gagement can provide vital countervailing
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pressure for government and legal officials
to do their jobs. Political involvement can
improve the operations of flawed institu-
tions where less political and more techni-
cal approaches often fall short.

On the other hand, dispute settlement
has come to rest in some situations on who
has the ability to promise politicians votes
or money, rather than considerations of law
or justice. An interest in votes and mon-
ey probably prevented politicians (other
than the Indonesian Democratic Party pol-
iticians) from involvement in Margo Sari’s
case; the solutions to these land conflicts
are so tangled up with various political and
commercial interests that local politicians
would risk alienating important financial
powers by advocating a more permanent
solution to such intractable land conflicts.

This use of political channels as an alter-
native or complement for legal action sug-
gests that the way local political economies
develop influences the prospects of improv-
ing access to justice. This poses challenges
for paralegal programs: while the employ-
ment of political contacts to settle issues can
be very effective, it increases the power of
individuals, rather than building the effec-
tiveness of state institutions—to the poten-
tial detriment of the rule of law. The involve-
ment of politicians reinforces the idea (and
practice) that the law will bend in the favor
of those who can pull the most strings.

Clearly, training programs for paralegals
need to address both the opportunities and
the risks involved with associating them-
selves with politicians.

Conclusion

In the context of an overburdened and dis-
trusted formal legal system marked by am-

biguous legislation, the work of paralegals
involves strengthening access to the police
and the courts in some cases, but at oth-
er times helping clients find ways to work
around the formal legal system by devel-
oping and strengthening alternative solu-
tions. When paralegals facilitate mediation
processes, convince the police to accept the
outcome of these processes, or develop pub-
lic campaigns through political channels as
an alternative to legal action, they pursue
pragmatic, productive, alternative strate-
gies. Such activities do not boost the use of
the formal system, but they do enlarge the
shadow of the law as paralegals insert con-
siderations about state law into mediation
processes.

In such a complex environment, para-
legal programs face numerous challenges.
Since paralegals compete with other actors
offering similar services, legal empower-
ment programs need to focus on strength-
ening the reality and perception of para-
legals as effective problem-solvers. This
involves not just investing in training and
selection, but also strengthening the public
image of paralegals through formal recog-
nition and even symbolic paraphernalia like
badges, certificates, and clothing.

Community paralegals’ capacity to ad-
dress grievances through what could be
called non-legal and quasi-political advo-
cacy and public campaigning also remains
underdeveloped. We observed that parale-
gals can make an important contribution
through such advocacy. This suggests that
paralegals should have the capacity and op-
portunity to take up cases that affect entire
villages and groups, rather than focusing
solely on individual disputes—since this
enables them to address issues where there
is the greatest need and potential impact.
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Relatively short-term in nature, the
World Bank and UNDP projects necessarily
focused more on initial, short-term train-
ing rather than long-term paralegal devel-
opment. Paralegals who partner with local
NGOs for a number of years might be in the
best position to achieve increasing impact.
Similarly, a longer time frame might allow
such programs to identify effective parale-
gals and to replace ineffective ones. Thus,
large international development agencies
might be best advised to provide long term
financial support, including core support
for the NGOs and ongoing capacity devel-
opment for the paralegals.

In October 2011, Indonesia’s parliament
adopted a landmark legal aid bill that in-
cludes the ambition to strengthen and en-
large the still relatively small number of
paralegals in the country. The plight of the
villagers of Margo Sari illustrates why this is
such an important step. While Indonesia’s
democratization process has created a more

open public sphere, democratically elected
politicians have so far made little headway
in improving Indonesia’s ambiguous legal
framework related to land. As a result, nu-
merous communities such as Margo Sari
remain vulnerable to exploitation and ha-
rassment.

Margo Saris example highlights both
the potential and the difficulties that para-
legals face in Indonesia: at the time this
article was written, almost nine years after
they became paralegals, Iman and Widayat
have helped maintain the villagers” tenuous
control over their land and even brought a
limited degree of justice to bear in counter-
ing their exploitation. But they are still not
much closer to winning more secure land
tenure for themselves and their neighbors.
This limited success argues for sustaining
the support of paralegals like Iman and Wi-
dayat, deepening their sophistication, and
expanding their reach.
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Legal Empowerment for the Protection
of Community Land Rights: Findings
from the Community Land Titling

Initiative, 2009—2011

Rachael Knight* describes an ambitious two-
year program to document and measure the
impact of legal aid support for land titling, and
the effectiveness of paralegals in particular.

Introduction

In recent years, governments across Africa
have been granting vast land concessions
to foreign investors for agro-industrial en-
terprises and forest and mineral exploita-
tion. In many cases, these land concessions
dispossess rural communities and deprive
them of access to natural resources vital to
their livelihoods and economic survival.” Ru-
ral communities often have little power to
contest such grants, particularly where they
operate under customary law and have no
formal legal title to their lands. Even when
communities welcome private investment,
agro-industry often leads to environmental
degradation, human rights violations, loss
of access to livelihoods, and inequity.

For rural villagers, land is not merely a
property asset or a place to live; rather, it is
the source and locus of livelihood and food
security, community and family support
networks, ancestral linkages, traditional
medicines, and religious and spiritual prac-
tices. As such, the rural poor* need secure
land rights to protect their livelihoods, cul-
tural practices, and economic survival.3 Yet
concession grants threaten to significantly

decrease the amount of land rural Africans
hold. This will have adverse impacts on al-
ready impoverished rural communities,
including displacement and dispossession,
increased competition for remaining land,
and an associated increase in land conflicts
in regions characterized by resource scarci-
ty, which may have more wide-ranging de-
stabilizing effects.

Rural villagers often use customary legal
systems as the primary means of enforc-
ing community rules, adjudicating rights
claims, and resolving land-related and oth-
er conflicts.# While customary systems may
provide a high degree of tenure security
within a community, they cannot protect the
poor’s rights when more powerful, external
actors who possess the wealth and knowl-
edge needed to use the formal system to
their advantage seek to violate them. More-
over, if the formal legal system does not rec-
ognize customary rules relating to land use
and management, the poor may have little
protection against land speculation by elites,
investors, and corrupt state authorities.

In this context, the poor need strong le-
gal protections for community lands and
natural resources and the expedient imple-
mentation of clear, simple, and easy-to-fol-
low legal processes for the documentation
of customary land rights. In particular, ef-
forts to protect common areas are critical,
as elites and investors tend to try to seize
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common properties and community lands
first. Although under some legal frame-
works—such as Uganda’s Land Act (1998)
and Mozambique’s Lei de Terras (1997)—
communities’ rights to their customary
lands exist regardless of formal documen-
tation, these rights are not always respected
in practice. Wide-scale, proactive documen-
tation of community land claims must be
undertaken to create evidentiary proof of ex-
isting customary land claims.s Thoughtful
and effective documentation processes for
community lands held according to custom
may help to protect rural communities’ land
claims, livelihoods, and way of life, reduce
conflict and instability in the long term, and
foster endogenously-driven community de-
velopment.

While several countries in Africa have
passed legislation facilitating community
land documentation, in most cases commu-
nities have not been able to use these pro-
cedures.® Various factors cause this limited
implementation. Legislative and procedural
requirements may be complex and difficult
to navigate or require evidence that custom-
ary rights holders cannot provide. Also un-
dermining implementation are corruption,
rent-seeking, or political patronage; lack
of state resources (funding as well as nec-
essary technical equipment); low staff ca-
pacity (caused by understaffing and lack of
training); and systemic failures (such as ex-
cessive centralization of administrative pro-
cesses or overlapping jurisdiction shared by
multiple ministries).

Lack of political will further blocks cus-
tomary land documentation: government
administrators frequently resist implement-
ing community land documentation laws as
such laws tend to transfer control over valu-
able land and natural resources from state

officials to rural villagers. Describing this
phenomenon, H.M.G. Ouédraogo writes:
“Nor should we overlook the lack of political
will shown by the administrative authorities
in implementing legislation favourable to
local land rights. Either no practical steps
are taken to implement the law or, worse
still, the administrative—and even judi-
cial—authorities...are sometimes persuad-
ed to make decisions which fly in the face
of the law.”” Similarly, in Mozambique, José
Negrao observed that employees in the title
deeds offices obstructed successful imple-
mentation of the Lei de Terras 1997 because
“they would no longer have the monopoly
in the decision-making regarding land ad-
judications.”®

Community Empowerment to Protect Land
Rights

Communities seeking to document and pro-
tect their land claims must affirmatively and
proactively take steps to initiate community
land documentation procedures. Yet rural
communities frequently lack knowledge
of their legal rights to their lands under
national law. Where legal information dis-
semination does occur, public legal educa-
tion efforts often focus on the content of the
laws while failing to include information
about how—or even where—to claim, de-
fend, and enforce such rights. Yet commu-
nities must know their legal rights to their
land and have the capacity to obtain formal
documentation of their claims in order to
complete the communal land documenta-
tion process. Financial, linguistic, commu-
nication, structural, and access barriers can
block the process.?

To protect their customary land claims,
rural villages may need to be legally em-
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powered to pursue community land doc-
umentation procedures. The goal of legal
empowerment is a citizenry, community,
and/or individual able to take action to hold
government institutions or private corpora-
tions accountable for upholding, complying
with, or protecting their legal rights. Legal
empowerment helps people: 1) learn about
the substance of their legal rights; 2) under-
stand how to pursue the tangible actualiza-
tion of these rights; 3) attain the practical
capacity and skills to successfully pursue
these rights; 4) gain an understanding that
they have power, a voice, and the right to de-
mand that the state protect and enforce their
legal rights; and 5) use legal knowledge and
skills to take action to attain their objectives.
Paul Mathieu defines “legal empowerment”
in regard to land rights holistically, in a quo-
tation worth citing at length:

Legal empowerment of the poor could
be defined as encompassing the multiple
processes and actions by which they be-
come more skilled, more powerful and
eventually more able to use legal insti-
tutions and procedures to assert, docu-
ment and defend their land rights. When
existing regulations and procedures are
so complex that they are in fact not us-
able by the poor, legal empowerment
can also include legal and institutional
changes that make procedures simpler
and less costly, and administrations in
charge more accountable, “usable” and
accessible. Some of the core elements
of legal empowerment in practice to
secure land rights [include:]... being in-
formed of the law, understanding what
it means and its concrete implications
and “utility” for oneself, understand-
ing how it works; being aware of one’s

rights, and particularly the right to use
laws and legal institutions to assert and
defend one’s land rights; knowing how
to navigate through complex, regulated
and sometimes rigid sequences of ac-
tions that are necessary to use legal pro-
cedures; knowing how (and being able
in practice) to use the language and the
meanings of complex words designating
specific actions, things, rights and/or
relationships; knowing how to interact
with state institutions and the individ-
uals who compose them... [and] daring
and being able: feeling and being skilled
and strong enough to assert rights in an
effective way when facing competing
claims or organizations who are not easy
nor cheap to deal with, or spontaneously
willing to deliver public services equally
or cheaply to all the “public;” etc.”®

Lorenzo Cotula, Paul Mathieu, Jeffrey
Hatcher, Janine Ubink, and Ineke van de
Meene, scholars in the field of land tenure
security, have noted that, “Legal empower-
ment is more than ‘legal work'—it is about
tackling power asymmetries between com-
peting land claims and authorities.” Efforts
to ensure full implementation of commu-
nity land documentation legislation must
therefore: 1) advocate for the streamlining
and simplification of administrative pro-
cedures so as to ensure that rural commu-
nities can complete them; 2) endeavor to
understand how to support communities to
learn and assert their legal rights over their
lands; 3) provide the legal and technical sup-
port communities need to document and
protect their customary lands; and 4) stand
ready to take action to support communities
to enforce or protect their documented land
claims as necessary.
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The Community Land Titling Initiative:
Design and Methodology

In light of various nations’ failures to fully
implement community land documentation
legislation, in 2009 the International Devel-
opment Law Organization (IDLO) launched
the Community Land Titling Initiative in
Liberia, Uganda, and Mozambique. The
initiative, a two-year randomized control
trial, investigated how much and what kind
of support rural communities need to doc-
ument and protect their community lands
under national law. The intervention’s ob-
jectives were to:

o facilitate the documentation of custom-
arily held community lands through le-
gally established community land titling
processes;

« determine how to support communities in
protecting their lands through legally es-
tablished land documentation processes;

« devise and pilot strategies to guard
against intra-community injustice and
discrimination during community land
documentation efforts and protect the
land interests of women and other vul-
nerable groups;

- identify procedural obstacles to fast, in-
expensive, and streamlined community
land documentation; and

« develop recommendations for the im-
provement of community documentation
laws and regulations so as to improve fair-
ness and make titling procedures easier
for both communities and land adminis-
trators to follow.

To undertake these objectives, IDLO
worked in partnership with three NGOs—
the Sustainable Development Insitiute (SDI)

in Liberia, the Land and Equity Movement
in Uganda (LEMU), and Centro Terra Viva
(CTV) in Mozambique—to support 58 rural
communities in completing the communi-
ty land documentation processes set out in
national law. In Mozambique, 20 commu-
nities followed the procedures outlined in
Mozambique’s Lei de Terras 1997 and its
accompanying Technical Annex; in Uganda
18 communities worked to form Communal
Land Associations and then seek a freehold
title or Certificate of Customary Ownership
(CCO) for their lands according to the proce-
dures set out in the Land Act 1998 and ac-
companying Regulations; and in Liberia, due
to the president’s moratorium on public land
sale and the suspension of all public land sale
processes (as set out in the Public Lands Act
1972-1973), 20 study communities followed a
skeletal process set out in a memorandum of
understanding signed by IDLO, SDI, and the
Land Commission of Liberia.

In each nation, the trial randomly assigned
the communities into one of four treatment
groups, each of which received a different lev-
el of legal support:

« “control communities,” which received
only manuals and copies of relevant leg-
islation;™

« “education-only communities,” which
received monthly legal education;

« “paralegal communities,” which re-
ceived monthly legal education as well as
the support of trained community-based
“paralegals;”™ and

« “full service communities,” which re-
ceived monthly legal education as well as
legal and technical support from trained
professionals.’s

The trial tracked the communities’ prog-
ress through the relevant community land
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documentation procedures. While the three
nations’ legal and administrative proce-
dures differed, the legal processes included
some version of the following five steps:

1. creation and election of a coordinating or
“interim” committee;

2. boundary harmonization with neighbors
(to define the limits of the land being
documented) and physical demarcation
of those boundaries;

3, drafting and adoption of community
rules/by-laws/constitutions to govern
community land administration;*

4. drafting and adoption of community land
and natural resources management/
zoning plans; and

5. election of a “Governing Council”
responsible for the administration and
management of community land and
natural resources.

Field teams from SDI, CTV, and LEMU
assisted the communities to complete these
steps (according to their level of legal sup-
port) and observed and recorded the com-
munities’ progress, noting: all obstacles
confronted and their resolutions; all intra-
and inter-community land conflicts and
their resolutions; and all internal commu-
nity debates and discussions. A pre- and
post-service survey of over 2,225 individu-
als, coupled with over 250 structured focus
group discussions, supplemented these ob-
servations.”

The Legal Empowerment Impacts of the
Community Land Titling Initiative

The community land documentation pro-
cess appears to have increased community
members’ sense of legal empowerment.

Focus groups in almost every community
in all three nations noted that the process
of documenting their community land im-
proved both their knowledge of their rights
to their communal lands and their under-
standing of how to protect their lands. Im-
portantly, some focus groups explained
that as a result of the community land
documentation activities, they understood
how—and felt more able—to navigate gov-
ernment processes in general. For example,
one focus group of youth said the project
“has changed the way our community deals
with government rules and procedures: it
has helped us to know the value of having
evidence [of our land claims] in case of any
eviction or land grabbing.” Similarly, a fo-
cus group of youths relayed that, “People
are now together and we are now following
the law.... We now have confidence to in-
teract with the government, especially on
issues of land.”

These statements point to the purpose of
legal empowerment: community members’
pragmatic, competent, and proactive use
of the law to ensure that the state upholds,
enforces, and protects rights. However, the
community land documentation process
also appeared to have similarly important
empowerment impacts within communi-
ties: the findings indicate that by under-
taking the community land documentation
process, community members were legally
empowered to address intra-community in-
justice, take an active part in rule-making,
and demand accountability of their local
leaders—results no less critical for rural
villages that rarely interact with formal gov-
ernment.

Three primary impacts of the Communi-
ty Land Titling Initiative are detailed below.
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Drafting Community By-Laws/Constitutions
Shifted Perceptions about Where Rule-Making
Power Should Reside

While the Community Land Titling Initia-
tive unfortunately failed to produce results
at the community level in Mozambique, the
process of making changes to community
rules in Liberia and Uganda produced sig-
nificant results in increasing community
governance and leaders’ accountability to
community members.®

First, the communities’ process of draft-
ing and discussing the rules that would gov-
ern their land and natural resources caused
some transfer of decision-making author-
ity from local customary and state leaders
to community members themselves. The
majority of post-service respondents report-
ed that the community made rule changes
together, rather than their leaders acting
alone. In Liberia, respondents’ answers in-
dicate that the community made changes as
a group 91 percent of the time in the edu-
cation-only communities, 96 percent of the
time in the paralegal group communities,
and 84 percent of the time in the full-ser-
vice communities. In Uganda, when chang-
es were made to rules, respondents report-
ed the community as a group made them
95 percent of the time in the education-only
communities, 92 percent of the time in the
paralegal communities, and 100 percent of
the time in the full services communities.

These data indicate that the processes of
drafting by-laws/constitutions were highly
participatory. This finding exceeded expec-
tations in that leaving the education-only
and paralegal treatment communities to
complete the activities on their own could
have allowed a small group of elites and
leaders to dominate the process, thus mar-
ginalizing women, youth, and other groups.

The survey data also illustrate a statisti-
cally significant shift in respondents’ per-
ceptions of community participation in rule
making. For example, in Uganda, when
asked, “Who has the right and responsibil-
ity of determining the rules governing land
and natural resources?” an average of 63
percent of pre-service respondents reported
that the community has the right to deter-
mine community rules for land and natural
resources management; post-service, the
average was 85 percent. Similarly, in Libe-
ria, 29 percent of pre-service respondents
stated the community had the right, and an
average of 48 percent of post-service survey
respondents said so.

To assess the validity of these observa-
tions, the survey asked post-service focus
groups whether their communities made any
changes to in decision making processes in
the pastyear. In Liberia, respondents said that
the community land documentation activities
had brought the entire community together to
discuss rules and make decisions after listen-
ing to everyone’s opinions for the first time,
rather than allowing a few leaders to make
decisions. For example, one youth group ex-
plained: “In the past, elders made all the de-
cisions—now we are all involved. Now elders
don’t just make decisions without consulting
the whole community.” In another communi-
ty, a women'’s focus group described: “In the
past elders and our ‘big people’ made all the
decisions. Now we call meetings for everyone
to take part.”

Drafting Community By-Laws/Constitutions
Opened a Space to Hold Leaders Accountable

Second, in communities with weak leader-
ship, community members instituted new
mechanisms to hold leaders accountable
and improve leadership.
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In Liberia and Northern Uganda, protract-
ed recent warfare and violence destroyed so-
cial and political institutions and weakened
both governance structures and the rule of
law. Indeed, pre-service focus group discus-
sions in Uganda revealed that respondents
described corrupt leaders or a lack of good
leadership as the main causes of disunity and
lack of cooperation in their communities. As
one respondent said, “The things that pre-
vents our communities from working togeth-
er are competition for leadership, abuse of of-
fice by leaders ... [and] electing weak leaders.
This is a disease.”

In a positive finding the field teams ob-
served communities taking action to improve
local governance structures over the course of
the project. The communities did this in four
main ways:

o Establishing term limits and formal elec-
tions for local leaders. As a direct result of
the constitution-drafting and approval
process, the Ugandan and Liberian study
communities instituted term limits and
periodic elections for their leaders.

o Establishing criteria for the suspension
or impeachment of leaders not acting ac-
cording to community interests. The field
teams observed a number of communi-
ties holding their interim committees/
intermediary group members account-
able for representing community inter-
ests. For example, focus groups in Libe-
ria stated that: “People are now elected. If
you do something wrong we will remove
you.” Other focus group members noted
that, “leaders are now held accountable
because we are using democracy to put
people in position.”

« Directly or indirectly challenging corrupt
leaders in public forums. The field teams
observed that the community land doc-

umentation processes created opportu-
nities for community members to chal-
lenge their leaders to better represent
community interests. In Uganda, LEMU
observed that the constitution-draft-
ing process made it possible for people
to indirectly challenge the conduct of
their current leaders; for example, the
first draft of one community’s constitu-
tion mandated that “leaders should not
be drunkards,” and should not “shout
at community members.” Similarly, in
Liberia, when the absence of the para-
mount chief, district commissioner, and
the statutory superintendent delayed
a public ceremony certifying a public
compact, a community debate ensued,
during which members resolved that,
“We elected our leaders; they are respon-
sible to us!” The community sent for
their leaders, and demanded their pres-
ence. The community impressed upon
their leaders the need to “act as commu-
nity members first and political leaders
second.” An elder pleaded, “[This] is a
community thing. Let the community
decide what to do, and you [leaders] can
supervise and guide our decisions.”

Demanding and establishing mechanisms
to ensure local transparency. The field
teams also noted that the community
land documentation meetings helped
communities address inequities that
caused resentment but previously had
no appropriate forum for discussion or
resolution. For example, in one commu-
nity meeting in Liberia, a youth leader
challenged the local elders, asserting:

When guests come in our communi-
ties, the elders go into caucus and di-
vide whatever gift [the guest has] left
[for the community].... We always ask
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the elders to keep some of [this] money
for community development ... but as
soon as a visitor comes, we are left out
of the discussion. This time, we want
to be part; we want transparency and a
say in what happens to tokens given to
our communities by our guests.

In sum, the law-drafting process helped
to shift the relationship between the com-
munity and its leaders.

Vulnerable Groups Leveraged the Process to
Strengthen their Rights and Increase their
Participation

Analysis and observations indicate that by
creating the space and time for communi-
ties to reflect on and discuss their existing
rules, norms, and practices (and the un-
derlying reasons for them), the process of
drafting constitutions/by-laws provided an
opportunity for women and other vulnera-
ble groups in Liberia and Uganda to ques-
tion and challenge discriminatory customs.
Indeed, community members (particularly
women, youth, and non-natives) reported
that they could stand up and argue against
arbitrary and discriminatory rules as well as
advocate for rules that would promote their
interests.

In most communities, the process led to
the strengthening of women'’s land rights,
as written in the third drafts of their by-laws
and constitutions. Looking, by treatment
group, at the constitutions/by-laws drawn
up in Uganda and Liberia shows that:

« the control groups included an average
of 0.8 provisions strengthening wom-
en’s land rights;

. the legal education-only groups included
an average of 4 provisions strengthening
women’s land rights;

« the paralegal groups included an average
of 5.5 provisions strengthening women'’s
land rights; and

« the full legal services groups included an
average of 2.8 provisions strengthening
women’s land rights.

In Uganda, the provisions protecting
women’s land rights generally concerned
extending the definition of a “native” of the
community to include any wife or widow
of a man born in the community (thereby
granting them legal rights to community
land); allocation of a position on the local
land management body to a woman leader
(as stipulated in the Land Act, 1998); and
explicit protection of community members’
right to continue to collect certain natural
resources (traditionally gathered by women)
freely and as needed, thus ensuring women
permanent and open access to communal
lands. In Liberia, the most prevalent new
rule concerning women’s rights forbade
domestic violence against women and im-
posed fines on men who beat their wives.
The inclusion of these provisions in almost
every community’s by-laws, as well as find-
ings in women’s focus groups, indicate that
this issue may be at the forefront of wom-
en’s minds. This is an important finding: it
may indicate that legal empowerment ad-
vocates could replicate these results when
specifically seeking to address gender-based
violence.

Information solicited during pre-and
post-service focus groups of women indi-
cates that their participation in the com-
munity land documentation process had an
empowering effect. For example, in Uganda,
in the pre-service women-only focus
groups, many women described feeling
afraid to speak up for fear of being belit-
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tled or mocked by men and other women,
or because shyness or an internal sense
of inferiority kept them from contributing
their ideas. These women explained: “We
fear that people will laugh at us,” and “We
are considered inferior; [men think] that we
have nothing useful to contribute.” Women
in Liberia expressed similar sentiments.

In the Ugandan post-service focus
groups, women almost unanimously ex-
pressed that they felt they could participate
fully in community meetings, and that their
community took their opinions and ideas
seriously. In stark contrast to the pre-ser-
vice focus groups, women explained that:
“Our opinions were used to make final de-
cisions”; “The written document represents
our opinions, too”; and “Yes, we have the

opportunity to participate and our opinions
are always taken.”

The survey data reinforce these senti-
ments: across the three treatment groups,
but not in the control group, the majority
of female survey respondents in Uganda
reported both participating verbally in proj-
ect-related meetings and feeling that the
community had heard and considered their
opinions and ideas. Of particular note is
that the higher the level of legal and tech-
nical service provided, the higher the level
of women’s participation and sense of being
heard. These data underscore the impor-
tance of legal and technical professionals
playing an active role in ensuring women’s
participation.

Figure 1: Uganda: Women’s Reported Attendance and Participation Rates in Project Meetings
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Women’s participation in community
land documentation activities was very low
in Uganda until LEMU lawyers convened
a series of workshops for women to teach
them about their land rights under Ugan-
da’s Land Act 1998, impress on them that
they must participate in the forthcoming
constitution- and management plan-draft-
ing process, and empower them to form
women’s groups in their own communi-
ty to plan what they women would argue
for during community discussions. These
women’s conferences proved a turning
point in women’s participation in project
activities; LEMU observed that these efforts
dramatically increased women'’s participa-
tion in community land documentation ac-
tivities and served to increase women’s con-
fidence in speaking out and voicing their
interests during community meetings.

In Liberia, the community land docu-
mentation activities also made some posi-
tive impact on women’s right to participate
in community land management discus-
sions: both male and female post-service fo-
cus groups reported that women may now
“take part in decision making” and “talk
in land business.” In one community, the
men’s group explained that the community
now considered women “as part of the de-
cision-making committee.” Describing this
trend, a female town chief explained, “Men
look at things differently than before. First
women were not allowed to talk in land
business; now we are invited to all the meet-
ings!” Furthermore, women’s focus groups
explained: “We talked, and they listened to
us”; “Our opinions were respected”; and
“Yes, we the women were talking about our
rights!” SDI’s field team observed that such
changes occurred within the context of per-
sistent demands from women and youth.

In sum, the three shifts described above
point to a measure of legal empowerment
women gained as a result of the project
activities. However, it remains to be seen
if such impacts will extend beyond the
project activities; this was a brief, two-year
study, and as such the findings should be
considered preliminary. A new global legal
empowerment NGO will undertake the next
phase of research, described in this article’s
final section.

Findings Suggest the Advantages of
Community-Based Paralegals

In answer to the central question “How
much and what kind of support do rural
communities need to successfully follow
national laws to proactively document and
protect their community lands?” the re-
search found that cross-nationally, placing
responsibility for completing community
land documentation in the hands of the
community while providing monthly legal
education and paralegal support proved the
most effective and empowering manner of
service provision.

To measure the impact of the various
legal services treatments, the study under-
took a statistical analysis considering the
relationship between the treatment provid-
ed and the degree of community progress
through the land documentation processes.
The resulting statistical analysis found that
the communities receiving paralegal sup-
port completed more of the documentation
process than the other treatment groups:

« the control group communities complet-
ed an average of 19% of the process;

« the legal education-only communities
completed an average of 50% of the pro-
cess;
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« the paralegal support communities com-
pleted an average of 58% of the process;
and

« the full legal services communities com-
pleted an average of 34% of the process.

These numbers do not fully reveal the im-
pact of paralegal support because in Liberia,
communities so desired documentation of
their land rights that some control commu-
nities sent secret observers to meetings in
the full legal services and paralegal commu-
nities, which allowed them to benefit from
paralegal services. Both the field teams’ ob-
servations and the statistical analyses indi-
cate that paralegal support (supplemented
by legal education and close supervision)
was the most effective level of legal services
provision. The defining factor appears to
have been the paralegal communities’ ca-
pacity to address and persevere through in-
tra-community obstacles: cross-nationally,
paralegal communities generally remained
engaged throughout the project despite in-
tra-community obstacles, while full-services
groups tended to reject the work or drop out
when confronted with internal tensions.

In fact, the statistical analyses show that
in communities with obstacles or character-
istics that would in theory impede the pro-
cess, the paralegal and education-only treat-
ments had more success in overcoming
these problems than the full service group
treatment.

Quite surprisingly, the statistical analy-
ses furthermore found that when faced with
an obstacle or hurdle that impeded com-
munity progress, the full service commu-
nities’ was not significantly different from
the control group’s process. These findings
suggest that addressing intra-community
obstacles through outside support may not

be productive and may intensify or provoke
intra-community tensions.

Furthermore, the cross-national data
indicate that despite receiving the same
or more legal education as the other treat-
ment groups, the full service groups’ rate
of improvement in the procedural knowl-
edge questions was not as robust as the
education-only and paralegal groups’. This
may indicate that when an outside agency
or team of legal and technical profession-
als complete all of the land documentation
work on a community’s behalf, community
members may not absorb the legal knowl-
edge as well as when they are responsible
for completing the work on their own. In-
deed, the full service respondents’ rate of
improvement between the baseline and
post-service surveys was lower than even
the control groups’ rate of improvement, for
all questions. (See Figure 2.)

The finding that the full-service treat-
ment group communities performed worse
than both the legal education-only and para-
legal treatment group communities across
a range of indicators may indicate that the
responsibility of completing most project
activities on their own motivated commu-
nities to take the work more seriously, in-
tegrate and internalize the legal education
and capacity-building training more thor-
oughly, address intra-community obstacles
more proactively, and claim greater owner-
ship over the community land documenta-
tion process than when a legal and technical
team does the work.

The field teams’ observations support
this hypothesis: in both Liberia and Ugan-
da, the presence of the paralegals appeared
to further their communities’ feeling of
empowerment by allowing the process to
be more internally-driven and fostering
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Figure 2: Cross-national: Correct Answers to Procedural Questions
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the sense that the community performed
the land documentation work on its own
initiative. Conversely, some of the commu-
nities receiving full legal support appeared
to adopt a more passive attitude towards
the process. Similarly, in one full-service
community in Uganda, a lively debate con-
cerning the second draft of the community
constitution was under way when a politi-
cal rally providing free alcohol was sched-
uled to start. At this time, the community
stopped the meeting and told LEMU'’s field
team, “You just finish it for us!”
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Even when community members con-
sider the work compelling, engaging, and
greatly needed, if an outside NGO leads the
work, the community may see it as removed
from village life, and feel that the final re-
sponsibility for the desired outcomes falls
on the NGO. In contrast, giving a commu-
nity the direct responsibility to complete
land documentation work (with guidance
from legal and technical professionals and
under the leadership of trained community
members) was a more empowering model
of legal services provision.
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The research indicates that paralegals
have a significant, positive impact on com-
munities’ capacity to complete land docu-
mentation activities and may be the most
effective and efficient method of supporting
community land documentation efforts.
Specifically, the data show that paralegals
best support community efforts by:

« Helping communities to address intra-com-
munity obstacles. As described above,
outside technicians or lawyers may not
recognize these obstacles—or may be
unable to resolve them.

« Increasing community participation. The
data suggest that having trusted commu-
nity members integrally involved in—
and hired by—the project helped to gal-
vanize community participation in land
documentation efforts. Cross-nationally,
the service provision teams observed
that the paralegals were more adept than
the field team at disseminating proj-
ect-related information throughout their
communities, motivating their commu-
nity to complete project activities, and,
according to some indicators, increas-
ing community participation. The field
teams also observed that the paralegals
served as an important liaison between
the community and the field teams.

«  Fostering empowerment and creating a sense
of community ownership. The field teams
observed that the paralegals promoted
greater community ownership over the
documentation process and helped to
improve the community’s commitment
to completing the necessary work. The
paralegals also appeared to further their
communities’ feeling of empowerment
through this sense of ownership and ini-
tiative.

« Strengthening neighboring communities.
The field teams observed that the para-
legals not only strengthened and im-
proved the capacity in their communi-
ties, but in neighboring communities
as well. Interestingly, CTV and SDI ob-
served that neighboring education-only
or control groups communities often
asked paralegals for assistance; leaders
in these communities knew of the para-
legals’ training, and often called on them
for support. Moreover, unlike the field
teams, the community paralegals were
available daily for consultation concern-
ing how to complete the land documen-
tation activities.

« Creating a local “expert” in the communi-
ty who will remain even after land docu-
mentation efforts are complete. A further
advantage of involving paralegals in the
community land documentation process
is that once the documentation activities
are complete and the community has
its title, deed, or delimitation certificate,
the community may continue to bene-
fit from having two resident paralegals.
These paralegals may help to increase
community members’ sense of empow-
erment during any future consultations
with government agencies and/or po-
tential investors and may serve as a link
between their community and NGO or
government assistance, should further
technical support services be necessary.

Civil society or government agencies
working concurrently with a manageable
number of communities led by paralegals
may present a low-cost strategy for wide-
scale land documentation efforts. However,
itis important to note that community-based
paralegals often have very low initial capac-
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ity and need frequent training, supervision,
and support by a legal and technical support
team.

Moreover, the field teams’ observations
and experiences illustrate that while moti-
vated communities can perform much of
this work on their own, they need targeted
legal and technical assistance to complete
community land documentation efforts.”
Indeed, the field team’s experiences work-
ing with communities throughout the pro-
cess indicate that legal and technical pro-
fessionals must provide the following kinds
of support throughout the community land
documentation process:

1. introducing the land documentation pro-
cess and providing periodic legal educa-
tion and capacity-building training con-
cerning the community’s legal rights to
their land, the legal process to formally
document these rights, and how to suc-
cessfully complete the necessary proce-
dures;

2. providing mediation and conflict-reso-
lution support during any significant,
particularly contentious land conflicts/
boundary disputes that communities
cannot resolve on their own;

3. providing legal support and technical as-
sistance during completion of the com-
munity’s second and third drafts of their
by-laws/constitutions;

4. implementing a women’s empower-
ment/participation strategy to ensure
women’s legal knowledge and full partic-
ipation in all community land documen-
tation activities; and

5. providing assistance to communities to
follow all of the administrative compo-
nents of the community land documen-
tation process.

The study furthermore found that a legal
and technical team must closely supervise
each community paralegal’s efforts not only
to ensure the quality of their work, but also
to intervene when necessary and demon-
strate to all stakeholders (government of-
ficials, investors, local elites) that the com-
munity’s efforts are supported by a team of
lawyers who have the capacity to take legal
action when necessary.

In sum, the research suggests that the
most legally empowering model of service
provision may be to allocate to communities
those components of the land documenta-
tion process that training and paralegal sup-
port allows them to complete on their own,
with lawyers and other professionals step-
ping in to support communities, complete
the more legally and technically challenging
components of the documentation process,
and provide legal support when powerful
institutions and individuals threaten com-
munity interests or obstruct the communi-
ty’s land documentation efforts.

Further Research and Monitoring

Namati, a new global legal empowerment
NGO, will implement Phase II of the com-
munity land documentation work. A central
component of Phase II will be tracking the
long-term impacts of community land doc-
umentation. In particular, a longitudinal
study will investigate the following ques-
tions, among others:

1. Does community land documentation
lead to increased land tenure security for
rural communities?

2. Are community land documentation ef-
forts—particularly the drafting of local
by-laws/constitutions—leading to im-
proved intra-community governance?
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« Are leaders held accountable to com-
munity interests?

« Are transparent elections held on
schedule?

« Are women’s land rights protected?

o Are the adopted rules followed and
enforced?

« Are communities amending their
rules/constitutions/by-laws over time?
What kinds of amendments are they
making?
3. Does the community land documenta-
tion model improve sustainable land and
natural resources management?

4. Have local land conflicts declined or
increased as a result of the communi-
ty land documentation activities? Are
the agreed intercommunity boundaries
holding strong?

5. Have the community land documenta-
tion efforts increased communities’ bar-
gaining and negotiation powers with pri-
vate investors seeking community lands?
« Are communities and investors mak-

ing equitable contracts?

« Are communities leveraging private
development for community develop-
ment and increased prosperity?

6. Are the intra-community changes posi-
tively or negatively affecting community
members’ interactions with state admin-
istrative systems?

7. Does the community land documenta-
tion model lead to increased local pros-
perity and local development?; and

8. What additional kinds of support will
ensure that rural communities can actu-
alize improved intra-community gover-
nance shifts?

While there are many challenges to
overcome, efforts to implement communi-
ty land documentation legislation bring us
closer to understanding both how to best
support communities to document and
protect their lands, as well as how govern-
ments should approach the development of
sound legal and regulatory community land
protection frameworks. These efforts in-
tend to leverage legal procedures to protect
community land held according to custom
and to support the drafting and widespread
implementation of land legislation that is
easy for communities to follow and use, and
which empowers community members to:

« improve community governance and
promote the accountability of communi-
ty leaders;

- strengthen intra-community protections
for the land rights of women and other
vulnerable groups;

« resolve long-standing land conflicts; and

« enhance conservation and the sustain-
able management of natural resources.

The data indicate that community land
documentation efforts may create strong
ripple effects that reach beyond technical
improvements in legal knowledge or tenure
security. The research further indicates that
the process empowers communities to fol-
low complex administrative procedures and
more capably interact with state systems,
hold their local leaders accountable for good
governance, increase community members’
participation in local rule-making, and em-
power women to take part in local land and
natural resources administration and man-
agement. Once a community has success-
fully documented its land claims, it may
then work hand-in-hand with government
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agencies and local organizations to leverage
its lands for locally driven development, and

prosperity.

Notes

o

Rachael Knight is the Director of Namati's Community Land Protection Program. She previously designed
and directed the International Development Law Organization’s (IDLO) Community Land Titling Initiative, which
worked to document and protect the customary land rights of rural communities in Uganda, Liberia, and Mozam-
bique. The author would like to thank and acknowledge the directors and staff of the organizations that implement-
ed the community land protection work described herein: Silas Siakor, Ali Kaba, Rowena Geddeh, and Jacob Hilton
of the Sustainable Development Institute in Liberia; Judy Adoko, Teresa Eilu, and Simon Levine of The Land and
Equity Movement in Uganda; and Adla Salomao, Issufo Tankar, Dilaria Marenjo, Nelson Alfredo, and Antonio Con-
sul of Centro Terra Viva in Mozambique. The author would also like to thank Erica Harper and Thomas McInerney
of IDLO for their wholehearted support for this work

1. See, e.g., http://www.oaklandinstitute.org/land-deal-brief-land-grabs-leave-africa-thirsty, http://www.oaklandin-
stitute.org/great-land-grab-rush-world%E2%80%99s-farmland-threatens-food-security-poor, and http://www.land-
coalition.org/cpl/CPL-synthesis-report, among many other reports.

2. This article uses “the poor” as shorthand for all individuals, peoples, communities, and groups that lack the
power and capacity to fully and freely access and use formal legal systems to claim and defend their land rights.

3. Moreover, secure land rights provide incentives for rural villagers to maintain and conserve natural resources,
plant long-term crops, and develop and invest in their communities. Over the long term, such investment can trans-
late into improved health and living standards.

4. To alarge degree, when the poor cannot access the formal legal system they may rely on customary systems not
out of choice, but because of other barriers. In other contexts, customary bodies may be quicker, more culturally
sensitive, and cheaper than formal systems. However, they are unregulated, may flout national laws, and may use
discriminatory customs.

5. Liz Alden Wily makes the point that “While formal registration need not be a prerequisite to recognition of
customary land ownership ... such certification helps to double-lock tenure security, and practical provision to enable
this [should] occur at scale” (emphasis added); Making Peace Impossible? Failure to Honour the Land Obligations of the
Comprehensive Peace Agreement in Central Sudan, a Resource Paper 2 (CHR Michelsen Institute, 2010), http://www.
cmi.no/sudan/doc/?id=1305 (accessed September 20, 2011).

6. In Uganda, since the passage of the Land Act 1998, not one community has submitted a successful application
to create a Community Land Association and seek joint title to common lands. In Liberia, no rural community has
secured a deed to their lands under the Public Lands Law 1972-1973 since 1988. In Mozambique, although many
communities have undergone the legally mandated land delimitation process and been granted the resulting formal
“right of land use and benefit,” this has not provided sufficient protection against land appropriation by elite inves-
tors; local administrators and investors continue to pressure communities to agree to private ventures being built on
their lands without equitable rent, partnership status, or profit shares.

7. H. M. G. Ouedraogo, “Legal Conditions for the Recognition of Local Land Rights and Local Land Tenure Prac-
tices,” in Making Land Rights More Secure—International Workshop for Policy Makers (Ouagadougou, Burkina Faso:
IIED, 2002).

8. José Negrao, Land in Africa—An Indispensable Element towards Increasing the Wealth of the Poor, Oficina dos Cen-
tro de Estudos Sociais, No. 179 (2002), 19.

9. More specifically, these barriers often include separate fees associated with each step of the administrative pro-
cess, costs of days of travel to courts or government offices, surveyors’ fees, loss of income while traveling and pur-
suing claims, illiteracy, and not speaking the official national language.
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10. Paul Mathieu, “Concept note for the work on legal empowerment to secure land rights in FAO,” (unpublished,
2008). Part of this work was been summarized and published in Jeffrey Hatcher, Lucia Palombi & Paul Mathieu,
“Securing the Land Rights of the Rural Poor: Experiences in Legal Empowerment,” Stephen Golub (ed.), Legal Em-
powerment: Practictioners’ Perspectives (Rome: IDLO, 2010), 235—250.

11. Lorenzo Cotula, Paul Mathieu, Jeffrey Hatcher, Janine Ubink and Ineke van de Meene, “Highlights of the Work-
shop Discussions,” Lorenzo Cotula and Paul Mathieu (eds.), Legal Empowerment In Practice: Using Legal Tools to
Secure Land Rights in Africa (London: IIED, 2008), 136.

12. These communities were not “pure” controls in the usual sense; rather, they benefited from one introductory
project meeting, at which they received copies of the national land law and regulations, as well as detailed how-to
guides written by the partner NGOs. The goal was to observe how much of the community land documentation
process a community could accomplish on its own, if it had basic information. At the project introduction meeting,
the field team encouraged these communities to follow the process on their own. To motivate them and to ensure
differentiation of financial obstacles from procedural obstacles, the NGO covered the costs of the formal technical
survey of their lands. Although they were not pure “controls,” this paper will refer to them as such.

13. Training topics included women’s land rights, national inheritance law, natural resource and conservation law,
relevant sections of the national constitution, the existence of legal services and how to access them, the position of
customary law within the statutory legal framework, the structure of the national court system, the practical skills
required to title lands, conflict resolution tactics, boundary documentation and demarcation techniques, the location
and role of all relevant government agencies, how to access and complete government forms, and how to access
required documentary proof. Training methodologies included role-plays, dramatizations, practice exercises and
question-and-answer sessions, and interim assignments such as completing land documentation activities.

14. The support of two community-based and community-elected paralegals supplemented monthly legal training
for these communities. Although these community members did not receive board certification, they received rig-
orous training at the inception of their work and on a monthly basis, and close supervision by the field teams.

15. Field teams in each country assisted and supported these communities throughout the land documentation pro-
cess, providing all relevant legal assistance requested. This assistance included mediation, boundary harmonization
support, help drafting and revising the laws and resource management plans, and form and documentation support.
These communities did not have “paralegal” supports.

16. Although this was not a required component of Mozambique’s delimitation process, Mozambican communities
supported by the project completed this process to ensure parity.

17. For more information and a full report of the study’s findings, see http://www.namati.org/work/communi-
ty-land-protection-program/.

18. Unfortunately, the community land delimitation process in Mozambique lacks a required process for discussion
of community bylaws/rules for land and natural resources administration and management, and consequently com-
munities failed to complete these exercises. Mozambican focus groups unanimously reported that over the course of
the project, they had not made any changes to community leadership, governance, or decision-making processes.

19. For example, in Mozambique, communities needed assistance to liaise with relevant government agencies to
schedule the GPS survey of their lands and compile the reports central to delimitation certificate applications; in
Uganda, communities needed help contracting a licensed surveyor and completing all of the Communal Land As-
sociation incorporation and freehold title application forms.
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Legal Empowerment and the
Administrative State: A Map of the
Landscape, and Three Emerging Insights

Vivek Maru® and Abigail Moy" emphasize
the importance of empowering citizens to
exercise their legal rights when interacting
with the administrative state. They argue for
simple, accessible statements of administra-
tive laws and rules, a strong role for com-
munity paralegals as intermediaries between
citizens and the state, and policy improve-
ments that grow out of information about
citizen grievances.

Efforts to improve the rule of law often focus
on judicial systems: courts, prosecutors, bar
associations."” But for many people around
the world, law touches life most directly
through the administrative state.

In 2009, for example, shantytown resi-
dents in Buenos Aires, Argentina, suspected
a link between a surge of illnesses and con-
taminated ground water. They initiated ad-
ministrative action to connect their homes
to the municipal water system.*> In 2013,
farm workers in the Philippines applied for
land ownership certificates from the Filipi-
no Department of Agrarian Reform. Those
certificates allowed them to fulfill what one
farmworker called “our long cherished wish
to own the lands we till.”s

In 2011 in Mpopemene, South Africa,
the national social security agency terminat-
ed the disability benefits of an HIV-positive
mother without explanation. Her daughter
began skipping school to care for her. That
led the girl’s teacher to contact a communi-

ty paralegal, who in turn advocated with the
agency to reinstate the woman’s benefits.+

As these examples suggest, the admin-
istrative state is of central importance to
the pursuit of legal empowerment. By legal
empowerment, we refer to the ability of cit-
izens to understand and use the law, often
for the purpose of defending their rights
and participating fully in society. In this
essay, we offer a map of the administrative
state, and illustrate how legal empower-
ment efforts can engage different kinds of
administrative organizations. We then offer
three key insights that emerge from the lit-
erature and from our practical experience.
Specifically, we argue for: 1) simple, acces-
sible statements of administrative rules; 2)
a strong role for community paralegals as
intermediaries between citizens and the ad-
ministrative state; and 3) feedback channels
for improving administrative policy based
on information about citizen grievances.

Mapping the Spaces for Empowerment:
Function and Organizational Type

The modern state is complex and, as Bruce
Ackerman points out in “Goodbye, Montes-
quieu,” does not conform easily to classical
taxonomy.> We offer what we hope will be a
useful conceptual map of public administra-
tion for the purpose of legal empowerment.

In Table 1, the rows represent basic func-
tions of administrative bodies: rule-making,
implementation, and handling of griev-
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ances and disputes, or quasi-adjudication.
While Montesquieu associates each of these
with a separate branch of government, the
executive branch in a modern state engag-
es in all three. The columns represent three
major types of administrative organization:
service delivery agencies, regulatory agen-
cies, and hybrid public-private entities.®
Service delivery agencies, often called line
ministries, focus on the direct provision of
essential public services, such as education
and social welfare. Regulatory agencies en-
force a “mandatory scheme of prohibitions
or obligations.”” Examples include an envi-
ronmental protection agency or a telecom-
munications regulatory authority.

Hybrid public/private entities deploy
private actors in the fulfillment of public
responsibilities. The Argentine govern-
ment’s concession of Buenos Aires’ water
and sanitation services to a consortium of
privately-held companies in the early 1990s
is a well-known example.® In practice, gov-
ernment bodies may involve a combination
of these types. In countries with national
health systems, for instance, the health
ministry provides direct services while also
regulating private healthcare providers.

In the table, we try to show that, for ev-
ery function and every type of organization,
there are ways of designing administrative
institutions to make greater space for direct
engagement by citizens. When Buenos Ai-
res contracted private companies to provide
water and sanitation services, for example,
the city could choose to systematically incor-
porate citizen feedback into its review of the
companies’ performance. Or an environ-
mental agency could allow forest dwelling
communities to take part in enforcing rules
against illegal logging. The Philippines De-
partment of Environment and Natural Re-

sources has made that kind of participation
possible by authorizing community parale-
gals to serve as forest guards.

No doubt, each of these choices of in-
stitutional design poses tradeoffs. Modern
states are too large and too complex to work
like ancient Athenian democracies. There
are limits on citizens’ time and expertise,
and agencies cannot pass off their respon-
sibilities to the general public. But many ad-
ministrative institutions around the world
inhabit the opposite end of the spectrum,
where bureaucratic authority is wielded in a
way that is inaccessible and unaccountable
to the people whom that authority is meant
to serve.? In those cases, a legal empower-
ment perspective can be a useful source of
critique.

For every kind of agency and every ad-
ministrative function, there is the potential
for interventions from civil society. Civil so-
ciety groups can support citizens to exercise
their rights and to participate in governance.
Organizations like Tanggol Kalikasan in the
Philippines train and support the commu-
nity paralegals who serve as forest guards.
Organizations like Asociacién Civil por la
Igualdad y la Justicia in Buenos Aires assist
slum dwellers in filing complaints about
problems with water and sanitation. Draw-
ing on their grassroots experience, these or-
ganizations often advocate for the enabling
reforms listed in the left half of the columns
in the table.

Although legal empowerment relates
to every cell in the grid, we do not suggest
that advocates for legal empowerment try
to systematically address every element at
once. We favor instead the problem-solving
approach adopted by many legal empow-
erment practitioners: start with the lived
experience of citizens, assess the various
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causes of a given injustice, and engage the
institutions necessary to achieve a practical
solution.

Nevertheless, this table may be a useful
tool in the process of solving problems: it
can help the user note where the existing ef-
forts have focused to date and see the range
of issues that a particular problem may in-
volve.

The table—or conceptual map—also
helps us to situate existing traditions of
research and practice. The academic liter-
ature on administrative law tends to focus
on the adjudicatory and rulemaking func-
tions of both service delivery and regulato-
ry agencies, and the relationship between
those functions and the legislative and ju-
dicial branches of government.” Adminis-
trative law scholars have not paid as much
attention to the implementation function,
though most citizens interact with the ad-
ministrative state through that function: ap-
plying for a trade license or an identity doc-
ument, for example, or accessing healthcare
and education services.

Other scholars study implementation by
the administrative state, of course—one of’
the growing fields in public health, for ex-
ample, is “implementation science” related
to the delivery of healthcare services. But
it would be useful to have more research
that shows how implementation interacts
with the other two administrative functions,
rule-making and adjudication. Much of the
work on “social accountability”—including
community scorecards and community
oversight committees attached to schools or
health clinics—seeks to improve the imple-
mentation function of service delivery agen-
cies. Legal aid programs, meanwhile, often
engage the quasi-adjudicatory function of
service delivery agencies. Legal aid organi-

zations might assist citizens to challenge
the denial of welfare or disability benefits,
for example. One of us has argued that com-
bining legal aid and social accountability ef-
forts may yield greater improvements in the
responsiveness and effectiveness of basic
services.”

Finally, many of the experiments in de-
liberative governance, including the de-
liberative polls piloted by James Fishkin,
strengthen citizens’ capacity to participate
in the rulemaking and implementation
functions of regulatory bodies.”*

Our conceptual map illustrates that
these various traditions might grow to areas
of the grid in which they are not customarily
applied. We see a particular need, given the
global trend towards privatization, for more
legal empowerment work engaging hybrid
public-private entities, for example.

Three Insights from Literature and Practice

We draw on academic literature and our
practical experience to offer three insights
about legal empowerment and the adminis-
trative state. These suggestions apply across
the agency types and functions described
above.

1. State the Law Simply and Disseminate It
Widely

One fundamental step towards legal em-
powerment is making the law clear, easy
to understand, and easy to use. Complexity
confuses people, and often serves as a cov-
er for malfeasance. Advocates for the right
to information (RTI) have made impressive
strides in ensuring greater government
disclosure, and requiring that government
information be available on demand. There
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Excerpts from a Citizen’s Charter
that Fails to Empower:
The Kerala State Police
Department

Unclear procedures for inquiries or
grievances: “[EJnquiries of petitions
[sic] are not, in strict legal terms, the
job of the police; if the police have been
attending to such matters, it should be
regarded as a consequence of histori-
cal compulsion. If one does not have
faith in the system, he is at liberty to
get his grievances redressed through
the ‘prescribed channels’ etc. There-
fore, those who affix their signatures in
the petitions registers are not expect-
ed to question the integrity or motives
of the police in arriving at a particular
solution.”

Lack of time limits: Rules stipulate that
police will undertake common duties
such as informing a friend or relative
of a person detained by the police for
interrogation “as soon as practicable,”
rather than within an objectively mea-
surable period of time.

Refusal to be held accountable by the
public: “[IJt would neither be possible,
nor desirable to introduce a regular
and direct social monitoring, unlike
in the case of other service depart-
ments.... [There is] no question of any
monitoring by any person or agency
(including the society at large), which
has not been authorized to do so by a
specific law or statute.”

Source: Public Affairs Centre,
Bangalore, India

are now RTI acts in approximately 9o
countries, though implementation is un-
even. The more recent coalition around
Open Government builds on the work of
RTT advocates and stresses transparency re-
garding such things as budgets and govern-
ment transactions.™

However, the RTI and Open Govern-
ment movements have paid less attention
to what we consider a first-order priority for
transparent governance: simple statements
of law and policy, with a focus on the rules
governing direct interactions between citi-
zens and the state.”s

Consider Sierra Leone’s free healthcare
policy for pregnant and breast-feeding
women and children under five, launched
in 2010. The policy is one of the present
government’s signature initiatives. But
three years later, the government has not yet
produced a clear description of the precise
scope of the policy, the specific rights afford-
ed to patients, or the processes for redress
if healthcare is withheld. Namati and the
World Bank Justice for the Poor Program
engaged senior officials in the Ministry of
Health to try to clarify the policy, but the
details of the policy remain hazy. The vast
majority of citizens have no way of knowing
which medications and treatment they are
entitled to at local health facilities.

Issuing and widely disseminating pub-
lic service charters, also known as citizen’s
charters, can be a valuable step towards sim-
plifying and demystifying the law. Charters
summarize policies and procedures and
commit to standards of quality and punc-
tuality.® Citizen’s charters vary widely in
length and form, ranging from brief tabu-
lated lists to lengthy narrative documents.
They have been adopted in countries across
all continents.”
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In Malaysia, Sweden, and the Philip-
pines, for example, all agencies are required
to formulate charters that commit to deliv-
ering goods and services according to pre-
determined standards.

We glean four lessons from the interna-
tional experience with charters and other
efforts at legal simplification. First, these
charters should include concrete details
most relevant to citizens, such as the spe-
cific nature of government commitments,
the amount of time required, office location
and hours, and what to do in the event of a
breach in olicy.®

Second, it is important to not just pub-
lish but publicize. If possible, radio, televi-
sion, and in-person outreach should com-
plement written and web-based materials.

The Brazilian government conducts in-
formation campaigns to inform poor house-
holds of their rights and obligations under
Bolsa Familia, its conditional cash transfer
scheme. Social assistance workers conduct
home visits, and send notifications in lo-
cal dialects that describe how the program
works and how to report irregularities. The
administration also uses radio ads, newspa-
per articles, pamphlets, and posters to pub-
licize the program. In part as a result of this
extensive outreach effort, the program grew
quickly. In the first year, 1.6 million families
joined, and another 4.5 million joined in the
second year."

Civil society can also play a critical part
in disseminating legal information. A user
perception survey in India found public
awareness of citizen’s charters was highest
in Tamil Nadu, as compared to other states.
The survey authors hypothesized that Tamil
Nadu’s advantage was due at least in part to
the work of a local NGO, Catalyst Trust. Cat-
alyst set up 156 “Citizen Centres” across the

state to provide information about govern-
ment; it also distributed a book that com-
piles citizen’s charters from all departments
in the state.>®

Third, simplified statements are most
useful if government provides concrete
remedies in the event of a breach. Several
states in India have passed right-to-service
laws that establish simple standards and
timeframes for common public services,
and establish procedures for enforcement if
public servants fail to comply.> Such clear
standards and timeframes are in stark con-
trast to the charter of the Kerala State Police
Department, excerpted here. That charter
does not provide a clear explanation of how
to file a grievance in the first place, much
less a guarantee of action in response to a
valid grievance.

Fourth, we suggest that charters and oth-
er simplified statements of the law should
aim to reflect a robust and active concep-
tion of citizenship. Nicola Lacey and H. K.
Wong, among others, argue that some pub-
lic service charters treat people more like
customers than citizens.?* A more participa-
tory model would start with incorporating
citizens’ input in forming charters. Gov-
ernments can seek input from the people
for whom a given legal statement is most
relevant, for example disabled people for a
charter on disability benefits, or farmers for
a charter about agrarian land rights.” A con-
sultative process will lead to charters that
are more legitimate and effective.

Charters and other legal compendiums
can reflect a robust conception of citizen-
ship by addressing not just rights but also
responsibilities. In the case of Sierra Le-
one’s health policy, a statement could elabo-
rate the most important ways in which com-
munities and families can take an active
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Excerpts from an Empowering Citizen’s Charter: Philippines Bureau of Immigration

Here, the Bureau of Immigration provides all relevant information in a simple table format and in
straightforward language. It clearly specifies the relevant steps for reacquiring Philippine citizenship, the

costs and time involved, who is responsible at various stages, and where to find them.

Fees

PARTICULARS AMOUNT

PRINCIPAL Application Fee
Express Lane Fee
TOTAL
DEPENDENTS Application Fee
Express Lane Fee
TOTAL

How to avail of the service

STEP APPLICANT AGENCY ACTION PERSON OFFICE LOCATION DURATION
ACTION RESPONSIBLE

Secure checklist of Provide assistance/ PIAC
requirements and information to applicant ~ Personnel
Application Form

2 Submit application Check completeness PIAC
form and of requirements and if Personnel
requirements application is properly

filled-out

Take Oath of Administer Oath of Legal Officer

Allegiance before an
authorized Bl Legal

Allegiance

Officer
Evaluate and approve LID Lawyer of
application for filing the Day
3 Proceed to Central Raffle application Evaluating
Receiving Unit for and forward it to its Officer
filing of application respective assigned
evaluating officer
4 Wait for approval of Evaluate and prepare Evaluating
application order of approval Officer
Review and print Reviewing
Certificate of Officer
Reacquisition or
Retention of Philippine
Citizenship
Transmit Order/ Staff-in-charge
Identification Certificate
to the Office of the
Commissioner (OCOM)
for approval
5 Claim Identification Release IC and order of Staff-in-charge

Certificate (IC)

approval

End of Transaction

Source: Bureau of Immigration, Philippines

Php 2,500.00
500.00

Php 3,00.00
Php 1,250.00
500.00

Php 1,750.00

Public Information
and Assistance
Counter (PLAC),
G/F Main Office

Pre-Evaluation Desk
PIAC,
G/F Main Office

PIAC,
G/F Main Office

Pre-Evaluation Desk
PIAC,
G/F Main Office

Office of the Chief STF,

4/F Main Office

Office of the Chief STF,

4/F Main Office

Office of the Chief STF,

4/F Main Office

OCOM
2/F Main Office

Office of the Chief STF,

4/F Main Office

20 min

5 min

3 min

5 min

5 min

5 working
days
1 day

20 min
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role in protecting health, such as prenatal
care visits, completion of child vaccinations,
exclusive use of toilets, handwashing, and
use of bed nets. A statement could also ex-
plain the role of village health committees
in overseeing the functioning of primary
health clinics.

2. The Role of Community Paralegals

Even with clear statements of law, a massive
gap may divide administrative institutions
from citizens. Community paralegals and
other civil society advocates have proven ef-
fective in bridging that gap. Paralegals can
support citizens to engage the administra-
tive state, and to hold it accountable.>
Starting in 2010, we worked with part-
ners in five countries to conduct a compar-
ative study of community paralegals.® In
South Africa, Jackie Dugard and Katherine
Drage found that paralegals help clients to
obtain social protection entitlements like so-
cial security, disability benefits, unemploy-
ment insurance, and child support.2® From
20092011, a separate study on community
land protection efforts in Liberia, Mozam-
bique, and Uganda identified paralegals
as an effective means of assisting commu-
nities in contacting government agencies,
engaging professional land surveyors, com-
piling evidentiary proof of community land
claims, and completing application forms.*
Both studies indicate that paralegal support
particularly helps those who are not literate
in the government’s official language.
Community paralegals also help to
manage complications that arise during
interactions with an administrative agency.
Citizens often have to navigate a host of un-
foreseen procedures and obstacles. Regis-
tering a child for schooling in Morocco, for
instance, presents a minefield of challeng-

es for an unwed mother, who must pursue
identity papers for herself and her child,
and whose child’s existence puts her at risk
of harassment and unwarranted criminal
prosecutions for adultery or prostitution.
Local legal empowerment groups linked
to the international NGO Global Rights
therefore accompany women through these
processes. They serve as intermediaries be-
tween women and authorities, and provide
protection from corruption, humiliation,
and abuse by government officials.?®

If there is a breach in policy, people are
often afraid to take action, either due to a
fear of reprisal, an expectation of futility,
or unfamiliarity with the system.?® Trained
paralegals help citizens to demand redress.
In Buenos Aires, Argentina, for example,
administrative agencies often ignore com-
plaints from residents of shantytowns (or
“villas”), because of the villas’ unrecognized
status under formal law.° To address this
problem, local NGO Asociaciéon Civil por
la Igualdad y la Justicia (ACIJ) trains and
guides community leaders through the
process of engaging public officials, filing
complaints, and leveraging media exposure
to secure the introduction of water, ambu-
lance, and electricity services to their villas.3'

In South Africa, Dugard and Drage found
that paralegals seeking redress for withheld
benefits engage a wide range of municipal,
provincial, and national bodies. One South
African paralegal organization, Community
Law and Rural Development Center, recov-
ered R3 million (US$370,000) for clients
in one year, most of which was unpaid state
benefits.>* In the Philippines, paralegals
from farmers’ associations represent asso-
ciation members in land disputes before an
agrarian reform tribunal. These paralegals
help fellow farmers resist dispossession of
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their lands by seeking to enforce certificate
of ownership awards issued under the re-
form. Trained paralegals also assist workers
in labor disputes, under a provision of the
Philippine labor code that allows non-lawyer
representatives to file position papers and
pleadings.? This recognition of paralegals in
quasi-judicial agrarian and labor tribunals is
worth considering elsewhere.

Paralegals aim to hold government ac-
countable, but their relationship with the
administrative state need not be completely
adversarial. Dugard and Drage found that
government officials in South Africa tend-
ed to welcome paralegals, even when their
efforts led to reversals of official decisions,
or payment of previously denied benefits.
The officials saw the paralegals as playing a
useful role in ensuring effective implemen-
tation of post-apartheid social programs.
One paralegal organization reported that 38
percent of its cases were referred by state
institutions.34 Similarly, in Buenos Aires,
ACI]J strives to maintain a constructive, col-
laborative relationship with the municipal
administration.»

There is a strong argument, then, that
governments should support paralegal ef-
forts as a way of making their administrative
institutions more accessible and effective.
It is important, however, to structure such
support in a way that protects paralegals’ in-
dependence, perhaps by linking them to an
autonomous public legal aid board or to an
ombudsman’s office.’®

In practice, government investment in
paralegals has been minimal to date. Many
governments are disinclined to support pro-
grams that hold their own regimes account-
able. And yet there is growing evidence that
paralegals render development more equi-
table, and provide a crucial bridge to those

outside the protection of the law. For these
reasons, we argue for international collabo-
ration in the form of a multilateral financ-
ing mechanism.” For now, in most coun-
tries, and especially those with repressive or
indifferent regimes, support for paralegals
from international development agencies
and/or foundations is crucial.

3. Learn from Grievances

Accountability for breaches in service de-
livery serves justice and also combats cyni-
cism towards government. But emphasis on
post-facto compliance should not overshad-
ow the proactive project of building state ca-
pacity to deliver services effectively. To make
an analogy, football fans would not want to
embroil their coach so deeply in answering
for last week’s poor performance that he or
she has no time to prepare the team for the
upcoming game.

A feedback channel between the griev-
ance-redress and implementation functions
of administrative bodies, such that griev-
ances lead to improvements in implementa-
tion, mitigates this risk. Football players use
videos of their mistakes to get better. Many
administrative organizations lack a mecha-
nism to learn from their shortcomings.

To learn from grievances in a systematic
way, administrative agencies need to collect
and analyze data on the content of com-
plaints. In Denmark, for example, the Dan-
ish Institute for Quality and Accreditation
in Healthcare aggregates and analyzes data
from its complaints-handling system, and
reportedly uses that information to make
systemic changes®® The Spanish govern-
ment analyzes complaints about its service
charter, and incorporates lessons from that
data when it updates the charter every two
or five years.»
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Figure 1: Example of Service Charter Feedback Loop
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Source: Seven Steps to a Citizen’s Charter with Service Standards, 2008

Figure 1 describes a feedback loop struc-
ture for citizen charters suggested by the
European Public Administration Network.

Ombudsman offices may also have the
capacity to translate lessons derived from
grievances into proposals for improving
policy and implementation.# The Michigan
Children’s Ombudsman investigated 443
cases during its first 18 months of operation.
The office developed recommendations for
system-wide improvements based on those
cases. For example, the ombudsman recom-
mended consistent enforcement of the rule
that parental rights should be terminated if
a parent is incarcerated and fails to arrange
for custodial care of his or her children
within a year. Eighty-seven cases—20% of
the docket—had involved failures to enforce
that rule. The Child Protective Services de-
partment agreed to 32 out of a 42 recom-
mendations; seven resulted in changes in
department policies and procedures, and 13
became legislative proposals.+

Like state bodies, paralegal programs
have a great opportunity to aggregate in-
formation about the cases they receive and
translate that information into advocacy

proposals for policy change. In Sierra Le-
one, Namati supports a network of parale-
gals based on the model of the NGO Timap
for Justice, and is working to improve the
network-wide data collection system, so that
analysis and resulting policy proposals can
be developed in real time.®

Decentralization of both implementa-
tion and grievance redress functions can
help facilitate greater learning from griev-
ances. In principle, at a local level, officials
can respond quickly to feedback and com-
plaints from citizens.+ Promisingly, a griev-
ance redress bill under consideration by the
Indian parliament proposes a decentralized
model. “The Right of Citizens for Time
Bound Delivery of Goods and Services and
Redressal of their Grievances Bill” requires
every public authority to create a citizen’s
charter, and requires the designation of
“grievance redress officers” at every level of
government, right down to the most local:
the municipality in towns and cities and the
panchayat in villages.

But a decentralized approach faces at
least two key challenges. First, there is the
risk of elite capture at a local level—Bhimrao
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Ramji Ambedkar, principal architect of the
Indian Constitution, emphasized this worry
in his debate with Mahatma Gandhi about
the constitution.# Providing an appeals pro-
cess to higher grievance-redress bodies can
mitigate this risk. The body granting redress
must have a degree of independence from
the office or officer named in a complaint.
The grievance redress bill in India proposes
state and central Public Grievance Redressal
Commissions for this purpose.

Second, a decentralized approach is not
by itself conducive to achieving large scale
improvements based on information about
grievances. Government sets a great deal of
policy at state, province, or national levels,
and so it is useful, in the context of a de-
centralized system, to aggregate some basic
information on grievances for the purpose
of higher-level changes.

To truly advance the goal of legal empow-
erment, administrative bodies should go
further than translating information about
grievances into improvements in policy
and implementation. They should convey
the changes and what prompted them, in
simple terms. A transparent, functioning
feedback loop illustrates that citizens can
do more than seek remedies to breaches
of their own rights. They can influence the
functioning of government itself.

Conclusion

The courts are not the only houses of law.
Many people are more likely to interact with
administrative agencies and officials than
they are to deal with judges and magistrates.
Those of us concerned with legal empower-
ment should seek to make the institutions
of the administrative state work for citizens
and communities.

Possibilities for advancing legal empow-
erment arise in all three functions of public
administration—rulemaking, implementa-
tion, and grievance redress—and in relation
to all three kinds of administrative bodies—
service delivery agencies, regulatory bodies,
and hybrid public-private entities.

Reviewing the evidence to date, three
key insights stand out. First, governments
should disseminate the law governing pub-
lic administration widely and articulate it in
simple terms. Second, community parale-
gals can provide valuable intermediation at
every stage of citizen’s interactions with the
administrative state. And third, the lessons
from grievances should be incorporated into
administrative policy and implementation.

We are not arguing for the direct democ-
racy of ancient Athens. The modern state is
far more complex and, thankfully, far less
unequal. On the other hand the practice of
self-governance should not be limited to
elections every few years. Citizens should
have a role in shaping the crucial, everyday
work of their governments. By taking part
in that work, we can make our states less
distant, more responsive, and more just.
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The Legal Empowerment for Women
and Disadvantaged Groups Program:
Innovations in Project Design,
Monitoring, and Evaluation

Debra Ladner” and Kim McQuay” detail the
findings of the Asia Foundation’s project
in partnership with the Asian Development
Bank to integrate legal empowerment pro-
grams with other existing development
projects in Bangladesh, Indonesia, and
Pakistan.

Introduction

Across the developing world, the poor,
women, and other disadvantaged groups
face a wide range of obstacles that affect
their social, economic, and political status.
A growing body of empirical evidence joins
a wealth of anecdotal findings in demon-
strating that legal empowerment can help
citizens overcome the legal and gover-
nance-related constraints that undermine
poverty reduction efforts. In recent years, le-
gal empowerment has received heightened
attention and support, and scholars frame it
as a complement to large, conventional rule
of law projects that focus on formal justice
administration, which have tended to have
limited demonstrable impact in improving
the lives of women and vulnerable groups
in concrete and meaningful ways.' Instead
of focusing on building the capacity of legal
professionals and institutions, the legal em-
powerment approach primarily focuses on
helping disadvantaged groups develop new
strategies for enforcing their rights and ac-

cessing the services, benefits, and opportu-
nities to which they are legally entitled.
Many practitioners believe that legal em-
powerment work can play an important role
in achieving the U.N.’s Millennium Devel-
opment Goals, particularly in reducing pov-
erty, improving governance, and making
development more inclusive.> This nexus
between legal empowerment and poverty al-
leviation reflects the fact that poverty tends
to perpetuate when individuals lack the con-
fidence and capacity to influence decisions
that shape their lives.? Increasing evidence
suggests that legal empowerment strategies
can contribute to these higher level out-
comes, although understanding the causal
connections in this complex, dynamic rela-
tionship requires more empirical research.
This paper will reflect on the potential
for legal empowerment to contribute to
poverty alleviation, gender equality, and
good governance by improving the effec-
tiveness and inclusiveness of sectoral devel-
opment projects, particularly in areas such
as health, infrastructure development, and
natural resource management. We base our
insights largely on the Asia Foundation’s ex-
perience, working in collaboration with the
Asian Development Bank (ADB) and local
partner organizations, to integrate legal em-
powerment strategies into ADB socioeco-
nomic development projects in Bangladesh,
Pakistan, and Indonesia.# This project built
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on the findings of a multi-country study
that the ADB engaged the Asia Foundation
to undertake in 2001, which examined the
potential for legal empowerment to advance
good governance and reduce poverty.s After
discussing the potential for legal empower-
ment to enhance the effectiveness of devel-
opment assistance projects, the paper will
turn to the challenge of measuring results.
Given competing demands for funds, legal
empowerment should only receive donor
funds if it is a sound investment. In grap-
pling with this critical question, the paper
will discuss the monitoring and evaluation
(M&E) effort that the Asia Foundation un-
dertook in conjunction with the legal em-
powerment pilot project, the challenges the
project team faced in trying to measure re-
sults, and some of the key findings of the
project.

Can Legal Empowerment Help Enhance
Development Assistance?

Since the early 2000s, the international do-
nor community has increasingly acknowl-
edged the failures of foreign assistance in
furthering economic and human develop-
ment,® and donor agencies have renewed
their commitments to improve aid effec-
tiveness.’

Many development projects fall short in
achieving their objectives if their success
relies on the active engagement of local
stakeholders, including both citizens and
local level officials.® Project designs reflect
implicit assumptions about the capacity
of local communities to participate in the
project. In addition to the time and expens-
es involved, accessing project benefits may
require navigating complex legal, political,
and/or administrative channels, which the

intended beneficiaries may not be equipped
to do. Local level officials’ personal and polit-
ical incentives may not prompt them to ful-
fill their roles and responsibilities in imple-
menting development projects. Both target
beneficiaries and local officials may lack the
motivation, knowledge, skills, confidence,
and political savvy to participate in ways that
project design documents envision, and this
compromises project outcomes. Moreover,
project managers, who are often specialists
in particular sectoral areas of focus (e.g., in-
frastructure, water resources, health), may
not fully appreciate the legal underpinnings
of development assistance projects, and as
a result, may fail to recognize that certain
challenges that plague their projects come
from failures or weaknesses of the justice
system.

While legal empowerment cannot solve
all the problems that undermine aid effec-
tiveness, when integrated into larger so-
cioeconomic development projects, legal
empowerment strategies can play a role in
promoting more effective development as-
sistance. In certain cases, legal empower-
ment can help bridge the gap between the
objectives of socioeconomic development
projects and achievement of desired results
by providing stakeholders with the infor-
mation, training, assistance, networking
opportunities, and confidence they need to
enforce their legal rights and harness op-
portunities presented through development
initiatives. Legal empowerment can also
increase citizen scrutiny and, hopefully, the
accountability of public officials responsible
for administering development programs.?

Working in partnership with the ADB,
the Asia Foundation had an opportunity to
test this theory by integrating pilot legal em-
powerment initiatives into existing ADB so-
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cioeconomic development projects in Ban-
gladesh, Indonesia, and Pakistan. The team
specifically designed the legal empower-
ment interventions to enhance the effective-
ness of the host development projects, par-
ticularly in terms of their impact on the lives
of women and other disadvantaged groups.
Longer-term, this initiative aimed to devel-
op a model that might catalyze positive de-
velopment outcomes more broadly, beyond
the context of an individual donor-funded
project. However, unrealistic expectations
of what this type of work can achieve, partic-
ularly in the short to medium term, would
be problematic. At this stage, establishing
an evidence base indicating that legal em-
powerment could have a concrete positive
impact on the effectiveness and inclusive-
ness of a particular donor-funded project
would be a major success.

The Asia Foundation implemented each
of the pilot legal empowerment projects
(described in more detail below) in the con-
text of a larger ADB-funded socioeconomic
development project, in partnership with a
local NGO, which coordinated with relevant
stakeholders, including local-level officials,
community members, and ADB project
staff. The sections below will provide an
overview of the legal empowerment pilot
initiatives, including the ADB host projects,
implementing partner organizations, and
legal empowerment activities.

ADB Host Projects

The first step in designing the pilot legal
empowerment initiatives was to select ADB
host projects. This involved reviewing ADB
country project portfolios with an eye to
assessing the potential for legal empow-
erment to enhance project performance.
In identifying suitable host projects, the

project team asked: Does the project aim to
improve the lives of women or other disadvan-
taged groups? And, does accessing the project
benefits require participating in formal process-
es or navigating complex legal or administra-
tive procedures? The team also assessed the
host project staff’s interest and buy-in after
the team has presented background infor-
mation on legal empowerment and its rel-
evance to sectoral development outcomes.
Based on an analysis of these issues and
extensive consultations with ADB coun-
terparts, the team selected host projects in
Bangladesh, Indonesia, and Pakistan.™

The particular sectoral focus of the host
projects differed across the three countries.
Legal empowerment initiatives can have a
positive impact on projects in diverse tech-
nical sectors, including projects in sectors
where links to the law or legal institutions
may not be obvious. In Bangladesh, for ex-
ample, the ADB host project aimed to in-
crease sustainable agriculture and fishery
production.” In this context, the legal em-
powerment initiative focused specifically
on developing stakeholder-driven, small-
scale local management systems for water
resources, paying special attention to vul-
nerable communities. The ADB host proj-
ect selected in Pakistan aimed to help local
governments improve the delivery of social
services, particularly for women and other
disadvantaged groups.”? While the overall
project covered a broad range of issues, the
legal empowerment initiative focused spe-
cifically on the issue of basic health care,
particularly strengthening the capacity of
local committees to monitor state-provid-
ed health services. In Indonesia, the ADB
host project aimed to provide affordable
housing and land to the poor. An important
component of this project was the forma-
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tion of neighborhood committees to foster
community planning and participation in
channeling local demand for household
and neighborhood infrastructure improve-
ments.?

While the selected projects represented
a range of technical areas (water manage-
ment, health care, and neighborhood infra-
structure), all three included a special focus
on vulnerable communities, and relied on
the participation of community members
or their interlocutors. For example, all three
host projects depended on local citizen
committees to serve as a link between the
project and the broader community of ben-
eficiaries. In Pakistan, the ADB project loan
document outlined a process under which
local health monitoring committees would
play a key role in observing the work of local
health care providers, ensuring the avail-
ability of medical professionals and sup-
plies, and responding to citizen complaints.
The ADB host project in Indonesia estab-
lished local neighborhood improvement
committees (BKMs), which were intended
to channel community input into project
implementation. In Bangladesh, ADB es-
tablished Water Management Cooperative
Associations (WMCAs) with responsibility
for managing the water infrastructure con-
structed by the host project and for serving
as the point of contact between community
members and the project, including resolv-
ing water-related disputes.

Implementing NGO Partners

In each country, the project team engaged
a local NGO to design and implement the
legal empowerment initiative. The three
partner organizations also served as a link
between the host ADB project staff, local
community organizations, and relevant

government agencies. The NGO partners in
Bangladesh, Indonesia, and Pakistan were
Ain o Shalish Kendra (ASK), the Indonesian
Women'’s Association for Justice (otherwise
known by its Indonesian acronym, APIK),
and the Aurat Foundation, respectively.

Legal Empowerment Activities

In all three countries, legal empowerment
pilot initiatives included activities that spe-
cifically targeted members of the local lev-
el committees (described above), whose
limitations placed a key constraint on the
host projects’ inclusiveness and success
in meeting technical objectives. While the
ABD host projects included some training
or support for these local level committees,
project goals required more, both to build
locals’ technical capacity and knowledge of
the sector and to strengthen their ability to
represent and channel community interests
and demands.

For example, in some locations in Paki-
stan health monitoring committees essen-
tially only existed on paper; they had not tak-
en any proactive steps to improve the poor
state of health care. In fact, many respon-
dents interviewed for the baseline research
were completely unaware of the health
monitoring committees’ existence. To help
address this situation, the legal empow-
erment team took members of the health
monitoring committee in the project site on
an exposure visit to a neighboring district
in which the health monitoring committee
had achieved some success. The visit, which
included meetings with their counterparts
as well as local level officials, allowed com-
mittee members to share successful ap-
proaches and to develop connections.

In Indonesia, the team found that BKM
members did not fully understand how to
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navigate the host project’s administrative
requirements, and in some cases, lacked
community trust. They provided train-
ing to BKM members, which included an
overview and explanation of their roles
and responsibilities within the context of
the host project’s regulations. Similarly, in
Bangladesh, a baseline survey in the project
site revealed that members of the WMCA
had insufficient knowledge of their general
rights as citizens and project beneficiaries
as well as of their rights and responsibilities
as WMCA members. The pilot initiative pro-
vided WMCA members with instruction on
water management rules and regulations as
well as leadership and management training.

Beyond training and support for mem-
bers of local level committees responsible
for host project implementation, the legal
empowerment pilot initiatives employed a
combination of other activities, including
public outreach campaigns, coordination
meetings, discussion forums and pub-
lic-private dialogues, exposure visits, and
social mapping exercises. Public outreach
efforts aimed to raise community aware-
ness on how to participate in the host proj-
ect and access available benefits. These
efforts ranged from training sessions to
issue-based drama presentations to media
campaigns. Generally, legal empowerment
service providers tend to be quite good at
identifying the most appropriate and effec-
tive methods for disseminating information
in the local context. For example, APIK,
the local implementing NGO in Indonesia,
hosted a series of radio programs that pro-
vided important information to disadvan-
taged groups living in remote areas as well
as illiterate individuals. APIK also printed
leaflets for distribution after Friday prayers
and in women’s group meetings.

However, information dissemination
strategies can only address knowledge gaps.
Getting people to change their behavior
presents additional challenges. Some of
the legal empowerment activities aimed to
address higher order constraints, such as
complex power relations and corruption.
For example, the Indonesia pilot included
a group visit to the City of Makassar Land
Agency Office (BPN). During the visit, par-
ticipants raised a variety of concerns, in-
cluding the lack of clarity regarding fees and
problems with various BPN personnel, who
acted irresponsibly in handling certificate
applications. BPN showed the delegation
the various stages involved in the certificate
handling process and which client service
windows to approach for collecting partic-
ular forms. The exercise aimed to provide
participants with greater confidence when
dealing with BPN; a better understanding of
BPN’s procedures, which may be intimidat-
ing for the uninitiated; and new strategies
for dealing with problems. In Pakistan, the
legal empowerment pilot included a pub-
lic-private consultation process. This pro-
cess created a platform on which citizens
and government officials could work to-
gether to help make the local health depart-
ment more transparent, accountable, and
effective. As a result of this and the aware-
ness raising efforts, local media became an
active advocate for improving social service
delivery. For example, a local cable televi-
sion channel used its own funds to produce
and broadcast a short film on the roles and
responsibilities of the health monitoring
committees.

Keys to Success: Partners and Politics

This initiative identified the importance of
selecting the right partners and of paying
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attention to politics as key findings. The
success of legal empowerment depends
in large part on selecting local partner or-
ganizations with the capacity, experience,
and orientation to work effectively with gov-
ernment and donor counterparts. There is
a risk that legal empowerment partner or-
ganizations, which are generally staffed by
lawyers, will be overly legalistic and narrow
in their thinking and approach. It is critical
to work through local organizations that
have a practical orientation, that are polit-
ically savvy and well connected, and that
have a strong capacity to understand the
technical dimensions of the sectoral area of
focus.

For example, the achievements of the
Indonesia pilot were largely due to APIK’s
efforts to establish a supportive, mutual-
ly beneficial relationship with the ADB
host project, Neighborhood Upgrading
and Shelter Sector Project (NUSSP) staff.
APIK was very proactive in reaching out
to the NUSSP local implementation of-
fice as well as local government officials.
Through a series of stakeholder meetings,
the APIK team gained detailed information
on the implementation of the NUSSP and
an understanding of the legal and gender
related problems that could have an impact
on NUSSP. They also developed all train-
ing materials in close collaboration with
NUSSP, with NUSSP staff in attendance at
all training sessions. These measures made
the pilot initiative more than a generic le-
gal empowerment program; the project fo-
cused on issues specific to making NUSSP
more inclusive and effective.

Similarly, in Pakistan the Aurat Foun-
dation understood that securing the coop-
eration of two important local government
officials would be crucial for achieving the

project’s objectives. At the outset of the
project, the union council’s chairperson
and the executive district officer for health
were reluctant to cooperate. They seemed
uncertain about the project’s motivations
and concerned that it might disparage their
role or work. However, Aurat’s consistent
engagement addressed these concerns, fa-
miliarized the local officials with the proj-
ect, and secured their buy-in. On the other
hand, the Bangladesh pilot faced difficulties
in coordinating activities due to differences
in the operating styles of the host project, a
government agency, and the partner NGO.
A second and related point is that legal
empowerment work always operates in a
political environment, as existing power
structures underlie both formal and infor-
mal justice systems. When effective, legal
empowerment results in a redistribution of
opportunities and resources. Those in posi-
tions of power who benefit from the status
quo—such as local council members, or tra-
ditional leaders—often resist such chang-
es. Legal empowerment tends to focus on
transferring knowledge and increasing
technical capacities, but may not pay suffi-
cient attention to analyzing and navigating
the local political economy dynamics at play.
Even when women and the poor know
their legal rights and the procedures for ac-
cessing various justice mechanisms, they
may find that powerful interests aligned
against them make it impossible to push
forward. Legal empowerment is most ef-
fective when the strategies that guide it
encompass a deep and nuanced analysis of
the pressure points that can help shift pow-
er dynamics in favor of women, the poor,
and other marginalized groups. However,
this approach poses more challenges than
simply designing and delivering awareness
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raising and training programs, and will
benefit from ongoing investment and ex-
perimentation.

Measuring Results: What Did the Legal
Empowerment Initiatives Actually Achieve?

A distinctive feature of the recent ADB-Asia
Foundation initiative was that it included a
serious focus on the question of impact. The
project team wanted to understand what, if
anything, the legal empowerment pilot proj-
ects achieved. Did women and other vulner-
able groups actually have greater access to
the resources available through the ADB
projects due to the incorporation of comple-
mentary legal empowerment activities?

Legal empowerment service providers
rarely conduct rigorous evaluations in con-
junction with their work because donors
rarely require them to and because, lacking
in training research methods, they usually
have limited capacity to design and imple-
ment sophisticated M&E protocols. An im-
portant contribution of this project was its
inclusion of a tailored M&E methodology,
which the initiative implemented in both
project and control locations, to establish
an empirical basis for understanding if
and when legal empowerment leads to im-
proved quality of life for women and other
disadvantaged groups.

After explaining the project’s definition
of legal empowerment and providing a brief
description of the M&E protocol, this sec-
tion will discuss the challenges involved in
measuring impact and key findings of the
M&E effort.

Defining Legal Empowerment

One of the first challenges the project team
faced in designing a methodology to mea-

sure legal empowerment outcomes was the
lack of consistency, precision, and clarity in
defining legal empowerment, even among
providers of legal empowerment services.
Despite an increased focus on legal empow-
erment in recent years, the international
development community has not adopted
a standard definition for the concept. The
community generally agrees that legal em-
powerment is broader than legal aid; it goes
beyond individual disputes to address issues
at a community level. Legal empowerment
often involves educating vulnerable groups
about legal rights and processes for access-
ing legal and administrative remedies. At
the same time, legal empowerment practi-
tioners acknowledge that education alone
is insufficient; legal empowerment should
create opportunities for vulnerable groups
to apply their newly acquired knowledge and
skills to advance their interests and enforce
their rights. Finally, the very term “legal em-
powerment” implies that it involves use of
the law, but legal empowerment initiatives
frequently include activities that are not in-
herently law-oriented, such as community
organizing. While these descriptive features
offer a rough sketch for understanding the
concept of legal empowerment, they do
not amount to a concrete definition. The
phrase, “I know it when I see it,” famously
penned by Justice Potter Stewart of the U.S.
Supreme Court, may aptly describe the pro-
cess of finding an appropriate definition for
legal empowerment.

This project defined legal empower-
ment as “the ability of women and disad-
vantaged groups to use legal and admin-
istrative process and structures to access
resources, services, and opportunities.”
This definition reflects an instrumental
view of legal empowerment, emphasizing
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its potential to promote increased access to
concrete outcomes. During consultation,
some stakeholders expressed concern that
the definition was too narrow and would
not capture all legal empowerment-related
issues. Indeed, we recognize legal empow-
erment that strains this definition, such as
empowerment in the private sphere against
domestic violence. However, the initia-
tive developed the definition specifically to
monitor and evaluate legal empowerment
initiatives aimed at increasing the effective-
ness of ADB socioeconomic development
projects. It served a particular purpose for
this project, providing a basis for measur-
ing outcomes to evaluate whether pilot legal
empowerment interventions can make de-
velopment projects more effective and im-
prove people’s lives in concrete, measurable
ways.

Measuring the Impact of Legal Empowerment

The project’s definition of legal empower-
ment guided the design of the pilot inter-
ventions and provided the basis for devel-
oping a detailed M&E methodology. The
project team designed a common research
instrument that aimed to capture and track
four mutually-reinforcing components of
legal empowerment: confidence, knowl-
edge, strategies employed, and outcomes.
Specifically, the research instrument ex-
amined: whether respondents were aware
of the resources, basic social services, and
opportunities available under the ADB loan;
whether respondents were able to navigate
the system envisioned in the ADB loan;
whether the pilot project led respondents
to try new strategies; and whether respon-
dents’ efforts succeeded.

The M&E protocol included baseline and
end-of-project data collections in both proj-

ect and comparable control sites. The inter-
vention and control sites were both eligible
to receive benefits under the larger ADB de-
velopment initiative, but only the interven-
tion sites received the complementary legal
empowerment activities. This methodology
enabled project staff to measure the impact
of the legal empowerment interventions
over the term of the pilot interventions and
to assess the impact of various legal empow-
erment strategies.

Challenges

The M&E effort encountered a number of
challenges, related to two major themes:
the short timeframe for the legal empow-
erment initiatives and problems with the
implementation of the host socioeconomic
development projects. In discussing these
challenges, we hope to situate and inform
the findings and provide instructive infor-
mation for future efforts to evaluate the im-
pact of similar legal empowerment work.
The most fundamental challenge was
the short (less than one year) timeframe for
the pilot projects. The project team identi-
fied and discussed this concern early in the
planning phase, noting that even under ide-
al conditions, legal empowerment is a long
term process and that it would be very dif-
ficult to achieve measurable results in the
four key areas of impact: confidence, knowl-
edge, strategies, and outcomes. Given the
short timeframe, the project team hoped to
see a noticeable increase in confidence and,
ideally, some boost in local levels of familiar-
ity with specific legal provisions and admin-
istrative rights (i.e., knowledge). However,
they knew not to expect to measure change
in local dispute resolution strategies or out-
comes, particularly in terms of local access
to economic resources. The data articulated
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these expectations. In the field of legal em-
powerment change takes time. While this is
not a surprising discovery, it is an import-
ant one to emphasize. Donor funding cycles
and modalities of support make this a com-
mon challenge. If donors are serious about
supporting legal empowerment efforts, they
will need to allow enough time for the pro-
cess to take effect.

The M&E methodology’s impetus to
measure impact at the community level
(through a random sample of community
members) rather than only among direct
project participants posed a related chal-
lenge. The methodology sought to measure
a trickle-down effect in which legal empow-
erment reaches a wider circle of beneficia-
ries than those who the interventions spe-
cifically target or directly serve. However,
demonstrating this proved to be overly am-
bitious, given the short timeframe. As a re-
sult, in some cases, the evaluation protocol
revealed a very limited impact on the com-
munity level, while some specific members
of the community experienced significant
impact.

Evaluation could have only addressed
impact for project participants, but if the
evaluation protocol guides the project ac-
tivities the project may fail to capture wider
community level results. The best response
to this challenge would be to allow as much
time as possible for projects to unfold so
that the increased confidence and knowl-
edge of individual participants might spill
over into the community as a whole. This
trickle-down effect might in turn lead other
members of the community to employ new
strategies and to achieve new outcomes,
even if they were not themselves partici-
pants in the project. If this type of transfer-
ence occurs, the benefits of taking a random

sample to measure results could be availed
to great effect.

Problems with implementation of the
host socioeconomic projects posed other
challenges. These challenges are specific to
legal empowerment initiatives designed to
enhance the effectiveness and inclusiveness
of particular socioeconomic development
projects. The project team found that the
loan documents governing the host proj-
ects did not always reflect on-the-ground
realities. In Bangladesh, for example, a
lack of progress on certain features of the
larger development project hindered em-
powerment efforts. The legal empower-
ment interventions sought to improve the
management, maintenance, and operation
of water-specific infrastructure, and the dis-
tribution of various user rights, including
employment opportunities relating to the
operation and repair of that infrastructure.
Shortly after the project was launched, how-
ever, it came to light that the construction
phase of the infrastructure projects had not
been completed. As a result of these delays,
the water management associations, which
were established to facilitate the distribu-
tion and management of water resources at
the community level, could not function in
the ways envisioned in the loan documents.
This reduced the relevance of certain ques-
tions (e.g., citizens’ confidence to approach
the water management associations to re-
solve water-related disputes), which the data
reflects.

In other cases, institutions central to
the implementation of the socioeconomic
development projects were missing. In Pa-
kistan, for example, ADB was supporting
a major governance reform initiative de-
signed to devolve responsibility for social
service delivery to local communities. The
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project paid special attention to the role of
community based health monitoring com-
mittees, which were charged with providing
administrative and financial oversight for
physicians, pharmacists, hospitals, clinics,
dispensaries and other facilities. Very early
on in project implementation, the project
team found that in some locations the in-
stitutional lynchpin of the devolution pro-
gram, the health monitoring committees,
existed only on paper. Even the most em-
powered citizens could not interface with
important aspects of the terms outlined in
the ADB loan document because the insti-
tutional interface mentioned in that docu-
ment did not exist.

Key Findings

Notwithstanding these and other challeng-
es, the M&E effort yielded some significant
findings.” The most fundamental improve-
ment that the data revealed was a positive
change in people’s attitudes and confidence
levels. This trend was particularly notable in
Bangladesh and Indonesia, where respon-
dents expressed increased confidence to
approach local committees responsible for
implementation of the respective socioeco-
nomic development projects and to partic-
ipate in their decision-making processes.*

The data also revealed increased knowl-
edge regarding specific provisions of the
larger socioeconomic projects among those
living in areas that received the legal em-
powerment interventions. For example, in
Bangladesh respondents in intervention
areas demonstrated higher levels of knowl-
edge regarding their eligibility to join the
local water management association and re-
garding responsibility for maintaining local
water infrastructure.

Along with increased confidence and
knowledge, the data indicated an increased
willingness to complain about local prob-
lems (related to water, health, and shelter),
even if responses to later questions indi-
cated a continued reluctance to adopt new
strategies to address those problems. These
findings led the project team to hypothesize
that frustration may be an essential link
between new levels of confidence and new
forms of action. However, the timeframe for
the pilots was not sufficient to test this hy-
pothesis. Future legal empowerment proj-
ects may wish to investigate this issue.

An important finding in all three coun-
tries was a consistent pattern of heightened
belief that both men and women should
enjoy equal access to the local level com-
mittees and forums associated with the
ADB loans. In Bangladesh and Indonesia,
a similar trend emerged regarding views
on whether poor and non-poor households
could access relevant forums and commit-
tees, specifically the WMCAs in Bangladesh
and the BKMs in Indonesia.”

The project team repeatedly found that
those living in project intervention areas
gained both confidence and knowledge.
Despite this, many of the respondents did
not develop new strategies to address their
water, health, or shelter related problems
by approaching relevant government offic-
es directly for mandated services or dispute
resolution, particularly when those offic-
es were at a higher level of government.
Instead, local communities tended to use
their new knowledge and confidence to
pressure local intermediaries to help them
in new but also quite familiar ways. In Ban-
gladesh, for example, respondents living in
the intervention districts did not generally
approach the Local Government Engineer-
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ing Department directly to address their
water problems. Instead, they tended to use
their newfound confidence to pressure local
members of the WMCA to approach the de-
partment on their behalf. Similarly, in Indo-
nesia, those living in intervention districts
tended to use their newly acquired knowl-
edge to press their shelter-related demands
with local headmen, rather than approach-
ing the land registration office on their own.
In both countries the project team found
that legal empowerment interventions did
not transform existing networks of com-
munity-based affinity and support. Instead,
they simply enhanced these relationships—
turning them ever so slightly in the direc-
tion of new forms of engagement.

Finally, the data showed no change in ex-
isting outcomes defined in terms of poverty
reduction or tangible, practical expressions
of gender equality. This lack of observable
change in existing outcomes reflects the
pilot projects’ time frame constraints. It is
simply too soon to tell whether increasing
levels of confidence resulting in increasing
levels of frustration might lead to new dis-
pute resolution strategies that, in turn, pro-
duce new outcomes.

Conclusions

Legal empowerment has received increas-
ing attention in development research and
discourse in recent years, supported by in-
creasing practical experience. While the
issues encountered and insights drawn in
implementing the pilot projects and ap-
plying a rigorous M&E methodology var-
ied among the three focal countries, some
common threads of experience and lessons
learned emerged. Arguably, the most signif-
icant contributions of the project include

those drawn from the challenges faced in
applying the purposive M&E methodology
in three countries.

We encourage development partners and
legal empowerment practitioners to focus
energy and resources on further investment
in pilot program activities and the design
and testing of M&E methodologies that
will assess the higher-order impacts of legal
empowerment programs. The M&E strat-
egy sought to move away from busy legal
empowerment practitioners’ conventional
practice of counting basic outputs, to focus
instead on the impact of legal empower-
ment in advancing governance reform and
other goals of the host loan projects. Legal
empowerment practitioners should treat
work of this kind as a learning experience
and report candidly on the positive results
achieved and challenges faced in pioneer-
ing the integration of legal empowerment
in sectoral development programs. This
commitment to good faith exchange will en-
sure that others can benefit from individual
efforts and that legal empowerment practi-
tioners, government counterparts, legal and
development scholars, and international
agencies can collectively develop a common
base of knowledge that can be shared, dis-
cussed, and enhanced as legal empower-
ment activities expand internationally.

Legal empowerment often encounters
difficulty establishing positive working re-
lationships with government counterparts
and local elites. The very term “legal em-
powerment” can raise concerns among gov-
ernment counterparts and elites because it
threatens to disrupt traditional power ad-
vantages that they hold over marginalized
populations. Government counterparts and
elites may be wary of legal pressures and
criticism, or of having to relinquish privileg-
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es that their inequitable power relationships
with disadvantaged populations have af-
forded them. Their fears may be well found-
ed. The challenge lies in building coalitions
that can tip the scales in favor of disadvan-
taged groups while convincing hesitant gov-
ernment officials that they have other incen-
tives such as benefiting their reputations by
supporting legal empowerment initiatives.
Finally, it is important to appreciate that
legal empowerment is a long-term process
that achieves its best results over time. The
ADB-Asia Foundation project team under-
stood from the outset that the time and re-
sources available for the pilot projects were
quite modest and they kept expectations
for measurable impact modest. Future re-
source allocations by development partners
and other international agencies should

provide ample time to design, implement,
monitor, and assess the impact of pilot legal
empowerment projects, and ideally afford
opportunities to implement pilot activities
in a range of contexts in order to draw com-
parisons among activities implemented in
a variety of circumstances. The experience
affirmed the value of legal empowerment in
advancing the rights and status of women,
governance reform, and poverty reduction,
and provided milestone evidence on the role
legal empowerment can play in supporting
the achievement of sectoral development
goals. This holds tremendous potential as
the next frontier of legal empowerment, and
we hope development partners will invest in
programs that will advance the integration
of legal empowerment in larger socioeco-
nomic development programs.
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Transparency International’s Advocacy
and Legal Advice Centres: Citizen
Empowerment against Corruption

Conrad F. Zellmann* describes the approach
to legal empowerment used by Transparen-
cy International and provides insights from
on-the-ground efforts to fight corruption.

Introduction

This paper describes an approach to engag-
ing and empowering citizens in the fight
against corruption. Developed within Trans-
parency International’s (TT) global network
of national chapters, the approach is known
as ALAC, from its use by TI’s Advocacy and
Legal Advice Centres (ALACs) in more than
40 countries.

T1, a global civil society organization ded-
icated to fighting corruption, was founded
in 1993. The TI movement today includes
more than 100 locally established and or-
ganizationally independent national chap-
ters. TI’s International Secretariat, based in
Berlin, Germany, supports the chapters and
leads advocacy efforts at the regional and
global levels. The movement’s mission is to
stop corruption and promote transparency,
accountability, and integrity at all levels of
government and across all sectors of society.
TI is politically non-partisan and promotes
a constructive, rather than confrontational,
approach to fighting corruption.

Moving into its third decade, TT has ad-
opted a new, movement-wide strategy to en-
gage significantly greater numbers of people
worldwide, empowering them to act against

corruption. Supporting whistleblowers, vic-
tims, and witnesses of corruption through
the ALAC approach is a central element of
the movement’s work, and one which TI
plans to scale up significantly in the coming
years.

The following discussion highlights a
number of lessons learned from the ALAC
approach and also points to some questions
for the future. As an employee of the TI
Secretariat, the author was until recently
charged with the promotion of learning and
growth across the network of ALACs. This
paper therefore reflects the perspective of
an active and interested participant in the
development (albeit not the on-the-ground
implementation) of the ALAC approach.

Corruption and the Origins of the ALAC
Approach

Corruption undermines people’s trust in
the political system, corrodes the rule of law,
and facilitates the abuse of human rights.
Corruption creates barriers for poor and
marginalized groups seeking access to basic
services such as education or health care. It
is a cross-cutting problem which can retard
all aspects of development and economic
stability.

The last decade has brought major ad-
vances in establishing global, regional,
and national legal frameworks to combat
corruption. International conventions and
national laws reflect a broad consensus that
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corruption has to be addressed. Politicians
regularly campaign on anti-corruption plat-
forms.

Yet top-down or purely government-driv-
en anti-corruption initiatives have proven
to be of limited effectiveness and sustain-
ability. Implementation and enforcement
of anti-corruption norms remain a major
challenge. When anti-corruption drives fail
to produce meaningful change in the lives
of people, they may perpetuate citizens’ ap-
athy—the very thing that allows corruption
to flourish in the first place. For anti-corrup-
tion initiatives to be successful and sustain-
able, they must facilitate the empowerment
of citizens and engage governments con-
structively to address people’s concerns.

In 2003, TT’s national chapters in Bosnia
and Herzegovina, Romania, and Macedonia
first started experimenting with the tech-
niques of fighting corruption that would
become the ALAC approach. At this initial
stage, spontaneous innovation rather than
a carefully planned strategy guided TI's
team. ALACs began by advertising a toll-
free telephone hotline to the general public
that people could use to report corruption.
This approach was driven in part by frustra-
tion with the lack of tangible results coming
from the anti-corruption efforts in effect at
that time. Over time, TT created a systematic
approach of soliciting input from the gener-
al public, offering to assist people with any
corruption-related grievances.

This approach brought forth a signif-
icant demand for the ALACs services.
During their initial two years of operation,
the Bosnia and Herzegovina, Macedonia,
and Romania centers received more than
5,000 complaints.’ In response, the ALACs
broadened the range of services offered and
developed relationships with authorities

to address citizens’ concerns. Notably, this
included assembling teams of lawyers and
paralegals within the national chapters to
pursue corruption-related complaints.

To date, more than 50 chapters in the
TI movement have adopted the ALAC ap-
proach, and over 100,000 people have con-
tacted ALACs through their telephone ho-
tlines, by email, or through drop-in visits.
Increasingly, internet-based reporting and
mapping platforms and community web-
sites play an important role as outreach,
complaints, and advice channels. This rap-
id growth—over a relatively short period of
time and across very different contexts—il-
lustrates both the effectiveness of ALACs
and their adaptability to people’s needs in
various local contexts.

ALACs enjoy a great deal of operation-
al flexibility, and TI explicitly encourages
its chapters to tailor the approach to local
needs. The TI Secretariat provides techni-
cal support to ALACs, but does not get in-
volved in national-level case work or advo-
cacy, which are considered the domain of T1
chapters.

ALACs aim to contribute to an environ-
ment in which people assert their rights by
resisting and reporting corruption. ALACs
have two complementary objectives: (a) to
empower victims and witnesses of corrup-
tion to address their grievances; and (b) to
promote systemic changes in policies and
practices of public and private actors. The
overarching goal of this dual approach is
to have a lasting impact in the fight against
corruption.

To achieve this goal, ALACs deploy two
main strategies. Firstly, they offer free legal
advice and assistance to victims and wit-
nesses of corruption. Through telephone
hotlines, walk-in centers, websites, and
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community outreach activities, ALACs edu-
cate and empower citizens, providing them
with channels to pursue corruption-related
complaints. Secondly, using the data that
ALACs generate from these complaints, T1I
chapters engage in coalition building and
advocacy to bring about systemic change in
public policy and practice. ALACs observe
strict client confidentiality and—in line
with TT’s approach of constructive engage-
ment—they build partnerships with public
authorities, businesses, and civil society or-
ganizations to address citizen concerns.

ALACs seek to empower corruption
victims to assert their rights. The diversity
of cases and people who use the centers—
from the most vulnerable and marginalized
to entrepreneurs and well-positioned whis-
tleblowers—reflect the pervasive nature
of corruption. The experience of ALACs
demonstrates that people will fight corrup-
tion when they have a simple, credible, and
viable mechanism to do so.

Of course, no single intervention is a
silver bullet, and corruption is deep-seated.
The ALAC approach is still relatively new
and has only been implemented on a rela-
tively small scale. But initial evaluations, in-
cluding three external ones, indicate that the
approach is both effective and cost-effective.

How It Works

The ALAC approach seeks impact in two
broad dimensions: the empowerment of
citizens and communities to take action
against corruption at a local level, and
change at the systemic level with regard to
the policies and practices that can either fos-
ter or deter corruption.

While all ALACs combine services and
advocacy, the specific methodology of each

center is adjusted to the particular context
of each country. It is more accurate to speak
of a general ALAC approach, rather than a
rigid scheme handed down from headquar-
ters. Therefore, the four main activities
described below represent a framework of
operation, with precise implementation
methods varying from country to country.

Legal Advice and Support for Victims of
Corruption

ALACs assist people—through paralegal
and legal advice and other forms of sup-
port—to address corruption-related griev-
ances via existing complaints mechanisms
and relevant authorities. Where cases do
not fall within the mandate of an ALAC
(for example, when they do not appear to be
linked to corruption), complainants are re-
ferred to other civil society organizations or
relevant government authorities. At times,
ALACs also facilitate contact with inves-
tigative journalists and the media to help
people pursue their cases. ALACs do not
usually “represent” clients, but rather seek
to empower people to act themselves. Assis-
tance can take a variety of forms, including
providing information, helping to prepare
formal complaints, offering detailed legal
assessments and advice, and in some cas-
es, arranging legal representation. ALAC
lawyers and paralegals are often supported
by volunteers, including law students who
man the hotlines and provide some client
counseling, as well as senior legal experts
who can advise on complex elements of case
work. A number of ALACs have also secured
the pro-bono collaboration of law firms.>

A significant part of the work of most
ALAC lawyers is providing information and
referral services to citizens. This might in-
clude explaining to a complainant which
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government agency handles their type of
concern, and how the process operates.
Many ALACs have developed how-to guides
for citizens to help them navigate govern-
ment bureaucracy on matters that should be
routine but often are not, such as obtaining
a birth certificate.

A number of external and internal fac-
tors determine the scope of services each
ALAC provides. These include the local
regulatory environment, citizens’ access to
commercial legal services or other civil so-
ciety support services, political constraints,
and specific opportunities for impact. The
team’s capacity, strategic and risk consider-
ations, and the financial resources of the TI
chapter determine scope as well.

Finally, it is worth noting that the coun-
seling ALACs provide, while rendered by
trained lawyers, is not exclusively legal in
nature. For example, ALACs seek to connect
complainants to others who have experi-
enced similar concerns or possess relevant
thematic expertise. In the future, and in par-
ticular as TT’s work to support whistleblow-
ing grows, it might become necessary to
cooperate closely with organizations and
individuals who can provide financial and/
or psychological support. Since the early
days of the ALACs, it has been evident that
“a significant part of the ALACs’ value lies
in merely listening to, empathizing with
and providing encouragement and advice
to people who have faced such widespread
indifference from often repressive state
authorities. In effect, ALAC has helped re-
store the dignity of a large proportion of its
clients.” Or, as a whistleblower recently ex-
pressed: “It was TI that gave me the term
‘whistleblower reprisal’ to describe what
had happened to me. I had no language to
describe it until Transparency reached out

to me. The support that Transparency pro-
vided was absolutely crucial and invaluable
to my surviving this ordeal.”

Campaigning and Advocacy

In addition to taking individual cases, an im-
portant component of ALACs” work is rais-
ing citizen awareness of the consequences
of corruption. This often connects to other
public advocacy and campaigning done by
TI chapters. A key element of the chapters’
outreach work is making ALAC known to a
broad section of the population by publiciz-
ing the hotline number through radio, tele-
vision, and the press; using social media,
online platforms, and community outreach;
and opening mobile ALAC satellite offices.

ALACs systematically gather and use
the information gained from their case-
work to translate individual experiences
into higher-level impact, aiming to change
the systemic conditions that facilitate cor-
ruption. ALACs possess a trove of unique
data on how corruption functions in prac-
tice and how it affects people in their daily
lives. ALACs essentially collect two kinds of
data: (a) qualitative, such as case studies and
stories which point to particular corruption
problems; and (b) quantitative, focusing on
corruption hotspots identified through re-
current complaints. An independent eval-
uation by GHK Consulting found that the
ALACs are “building a powerful evidence
base which is mapping the dimensions of
corruption.”#

ALACs use a broad array of advocacy
techniques, ranging from the dissemination
of case statistics, press releases, and me-
dia appearances, to meetings with officials
(both those accused of corruption and those
seeking to fight it). In a number of coun-
tries, the centers monitor and publicize the
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responsiveness of public authorities to cli-
ents’ complaints. They also develop specif-
ic recommendations for changes in public
policy and practice and advocate for their
adoption in a firm but constructive way.

ALACs citizen-driven data alters the
incentives for public officials to address
corruption. Officials may challenge a lone
accusation of corruption, but it's more dif-
ficult to dismiss rigorous data documenting
the concrete experiences of dozens of citi-
zens. ALACs’ data sets have also yielded sig-
nificant insights about the mechanisms of
corruption. This data has in turn informed
TI’s analyses and shaped TI chapters’ advo-
cacy efforts.

Building Coalitions against Corruption

The centers work against corruption by
cooperating with government authorities
and collaborating with other civil society
organizations. ALACs, working in the TI
multi-stakeholder tradition, aim to create
dialogue and working partnerships with
government institutions. They do not seek
to replace government complaint mecha-
nisms—which exist in most countries—but
rather seek to complement, support, and
where possible strengthen them. ALACs
act as advisors to citizens rather than “in-
vestigators” of complaints. Operating one
step below existing state complaint mech-
anisms, they seek to ensure that, when
complaints do reach government, they are
better-documented and articulated, making
action by authorities more likely.

ALACs relationship with government
authorities is usually more constructive
than adversarial, and focused on identify-
ing solutions. Where the environment is
conducive, TT explicitly desires that ALACs
develop well-functioning relationships with

government institutions, including the judi-
ciary. Most governments include a number
of agencies, such as anti-corruption com-
missions, whose mandate includes receiv-
ing and acting on complaints, and ALACs
typically seek to build relationships with
such institutions. Where appropriate, mem-
oranda of understanding often underpin
these relationships. Some ALACs have sup-
ported capacity-building for government in-
stitutions that manage existing public com-
plaint mechanisms.

A 2005 evaluation of the first three
ALACs found evidence that engaging con-
structively with public authorities can be
effective:

Rather than a pattern of increased antag-
onism from state authorities, as might
be expected in light of frequent TT chal-
lenges to and criticisms of official poli-
cies and practices, the vast majority of
government respondents indicated that
the ALACs were playing an increasingly
vital role in drawing attention to citizens’
rights with respect to corruption. Time
and again, there were indications that
many government agencies had devel-
oped a higher degree of trust in TT than
in their counterpart authorities in other
state institutions. The mayor of Banja
Luka (Bosnia and Herzegovina) bluntly
stated, for instance, that he was more
confident in dealing with TI's ALAC
than with state-authorized investigative
mechanisms. The head of the Republica
Srpska tax administration department
indicated that the Prosecutor’s office
gave “more attention” to cases raised by
TI. The General Prosecutor from Roma-
nia’s anti-corruption agency similarly
acknowledged that he tended to give

92

Open Society



priority to cases brought forward by the
ALAC more so than to those coming
through regular judicial channels.s

The ALACs also build and maintain
partnerships with other civil society orga-
nizations to join forces for more effective
advocacy initiatives, to facilitate referrals of
non-corruption related cases, and to reach
broader segments of the population, in par-
ticular vulnerable and marginalized groups.

One challenge that ALACs consistently
face is meeting complainants’ expectations.
A particular complaint may not to fall with-
in the TT mandate, or the complainant may
lack sufficient evidence. Of course, some
governments and government officials are
more resistant to the ALAC approach. And
sheer demand can be a problem—it is dif-
ficult for some ALACs to keep up with the
requests for their services.

Impact

That ALACs have been contacted by the
public more than 100,000 times since the
first centers opened in 2003 indicates the
extent of demand for their services. The
centers have dealt with complaints ranging
from petty bribery to grand corruption in-
volving hundreds of millions of Euros, on
issues involving public procurement, mis-
use of public assets, privatization, environ-
mental degradation, and corruption in gov-
ernment offices of every type.°

TI chapters have successfully advocated
for the introduction of whistleblower pro-
tection and access to information laws, new
administrative procedures for inspections
and licenses, changes in court procedures,
and re-tendering of large infrastructure
projects, as well as resignations and pros-

ecutions in situations where impunity had
been the norm.

In one case, a veteran from Baku, Azer-
baijan, was denied permission by local au-
thorities to open a flower shop to supple-
ment his pension, because he refused to pay
a US$10,000 bribe. With the help of the lo-
cal ALAC, he appealed the decision in court
and finally secured permission to open the
shop.” In another case, market vendors in
Armenia successfully resisted extortion de-
mands from tax inspectors when TT Arme-
nia filed a successful administrative appeal
to the State Revenue Committee. The ille-
gally collected funds were returned to the
vendors and the inspectors were dismissed.?
In Croatia, the ALAC supported a client who
had been waiting 11 years for a court hear-
ing of his case of unfair dismissal. He got a
hearing—and a favorable judgment—with-
in a month of ALAC’s involvement.

In another case, a Rwandan communi-
ty lost the ownership rights to a gold mine
when their cooperative’s president forged
an ownership certificate and registered the
mine in his own name. After unsuccessful-
ly requesting an investigation by the public
prosecutor, the community turned to the
local ALAC, whose staff drafted an appeal
for expedience and forwarded it to the pros-
ecutor general. As a result, the case came
to court, and the court sentenced the coop-
erative’s president to ten years in jail, and
fined him the equivalent of approximately
US$3,400. The community reclaimed own-
ership of the mine.”®

While objective measures of legal em-
powerment at the individual or commu-
nity level may be elusive, client feedback
and external evaluations testify to ALACs’
effectiveness: “A high proportion of the cli-
ents interviewed held the opinion that their
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cases would not have progressed at all with-
out ALAC assistance. This included those
whose cases had not yet been resolved or
were concluded without a successful reso-
lution from the client’s perspective. As one
client stated, “Transparency International is
the only organization brave enough to take
on these sorts of cases. Without their help,
my case would have reached a dead end a
long time ago.””™

ALACs gather quantitative data as well as
qualitative data. The mechanisms of corrup-
tion become apparent through the detailed
work on cases, revealing problems with the
application of existing norms, or the ab-
sence of necessary regulation. Data on com-
plaints about specific sectors or institutions
illuminate corruption hotspots. According
to an internal survey of ALAC workers, the
top five areas mentioned in citizen com-
plaint data were the judicial system, proper-
ty rights issues, the police, public procure-
ment, and the education sector.”

The following examples shed some light
on how citizen-reported information con-
tributes to systemic changes that have posi-
tive effects beyond the individual case level.

In the Czech Republic, the TI chapter re-
ceived information from the Driver’s Asso-
ciation that, in various instances, roadside
billboards had been constructed in possible
violation of safety standards, resulting in
a number of fatal accidents. The Associa-
tion suspected that politicians had allowed
poor construction in return for discounted
advertising during election time. The case
was pursued primarily through access to in-
formation requests seeking the full contract
documentation, but those requests were
denied. TI's Czech Republic chapter pur-
sued the request all the way to the Supreme
Administrative Court, which ruled that

members of the public must have access to
government contracts. Here, TI Czech Re-
public achieved results for the client, and
also broadened the application of access to
information laws for all Czech citizens.

In another case, TT’s Guatemalan Chap-
ter, Accién Ciudadana, received around 25
phone calls from citizens living near the
Mexican border who suspected that some
truck drivers were smuggling cheap petrol
into Guatemala from Mexico. The callers
believed that the drivers had been paying
bribes to border officials to avoid customs
duties. At the same time, widespread media
reports noted the appearance of makeshift
filling stations selling cheap petrol. The
owners of legitimate petrol stations claimed
they were losing business to these illegal
suppliers. Accién Ciudadana connected the
dots and passed on the information to the
National Customs Office, which convened
a series of working groups to look into the
matter. The Guatemalan tax authorities
initiated an investigation into the alleged
misconduct, and both the Guatemalan and
Mexican authorities implemented stricter
customs controls to monitor commercial
vehicles crossing the border. In the wake
of that case, there have been no further
complaints about petrol smuggling, and
stricter custom controls and monitoring are
believed to have affected other forms of traf-
ficking.

In many cases, ALACs are able to col-
lect and synthesize individual complaints
and then press for a large-scale solution.
In Georgia, for example, rising real estate
values led to a spate of complaints related
to property rights, land seizures, and illegal
evictions. At the individual level, TI Geor-
gia worked on dozens of property rights
cases affecting hundreds of people. And
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in cooperation with a prominent Georgian
law firm, TT Georgia conducted a nation-
al advocacy campaign to broadly publicize
the problem. The issue became a priority
for the donor community in Georgia, and
donors ultimately provided funds to defend
the rights of those affected by the violations.

One way ALACs fight for systemic
change is by testing laws and regulations in
practice. ALACs encourage citizens to make
use of the laws that exist on the books but
not in practice, for example testing access
to information laws by helping clients to re-
quest government-held information. In this
approach, individual citizens learn about
the laws and use them to help their cases; in
addition, the increased volume of requests
eventually strengthens the overall access to
information regime Where access to infor-
mation laws are lacking, TT chapters have
advocated with some success for the adop-
tion of new legislation, which citizens then
can use to resolve their complaints.

A recent study by TI's Research and
Knowledge Group found that 42 percent of
ALAC:s test the freedom of information laws
in their country and identify weaknesses di-
rectly through their work and 15 percent see
this at least as a by-product of their work.
Seventy-three percent of ALACs advocate
for more effective implementation of free-
dom of information laws in their country,
either through an advocacy campaign, or
through their casework. Similarly, 73 per-
cent of ALACs provide education to the
public on access to information and issues
related to it.”s

These examples illuminate how the
ALAC approach enables practitioners to
combine individual case advocacy with pol-
icy advocacy. While different TI chapters
have placed the emphasis more on one than

on the other at different times, both ap-
proaches are critical and feed off each other.

Empowerment through ALACs

The empowerment of individuals and com-
munities to exert their rights in the face of
corruption reflects a specific model of be-
havioral change used by TI.** This model
posits that there are four stages of behavior-
al change: stage one, “there is no problem;”
stage two, “there is a problem, but there
is nothing I can do about it;” stage three,
“there is a problem and I want to learn what
I can do about it;” and stage four, “I am
ready for action.”

The goal of ALACs is to move people to
stage four, where they can take action them-
selves, by providing free advice that responds
to their needs and motivations. ALACs’ out-
reach efforts are intended to reach those in
stages one and two and are designed to raise
awareness of corruption and encourage peo-
ple to come forward. Most ALAC clients are
at the second or third stages when they first
contact the office. The legal advice and as-
sistance work of the ALAC relates mainly
to stages three and four: hearing people’s
concerns, counseling them on their options,
and supporting them in taking action. Some-
times, especially in the case of whistleblow-
ers, they are already “ready for action” and
may indeed have taken action before turning
to the ALAC. In the last stage, people will
ideally take action on their own.

Conclusion: Potential Future Directions

TT makes no claim to the invention of non-
profit legal advisory services, anti-corrup-
tion hotlines, or any of the other elements
of the ALAC approach. Legal advice clin-
ics were pioneered long before TI existed.
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Rather, the distinctiveness of the ALAC
approach lies in bringing together these el-
ements with a focus on corruption. Going
far beyond the provision of services, the ap-
proach also includes systematic gathering
of the reported data and building construc-
tive relationships with public authorities.

Ultimately, ALACs aim to empower peo-
ple to make use of their rights, to resist and
to report corruption. With regard to the ju-
dicial system and government, TI aims to
strengthen the enforcement of laws, includ-
ing the responsiveness and the effective-
ness of redress mechanisms. As Boris Div-
jak, a former TT board member and one of
the pioneers of the approach in Bosnia and
Herzegovina put it: “The whole aim of the
center is to go out of business. That is the
vision. Because if the center can successful-
ly shut down, it means that all these institu-
tional gaps no longer exist and that the insti-
tutions are actually working towards finding
solutions in a systemic way.”"”

To date, most ALACs still operate with
fairly limited resources, which reduces the

reach and the overall impact they can have.
The next steps in their institutional devel-
opment will show whether and how it is
possible to significantly scale up the ALAC
approach. Such growth will require con-
tinued investment in broader geographical
reach and in reaching marginalized and
underrepresented groups. Success will also
require broadened collaboration with public
authorities and with other civil society orga-
nizations.

In addition, technology will undoubtedly
play an increased role in engaging and em-
powering more people. At the moment, the
idea of encouraging citizen complaints is
enjoying a fair amount of attention, notably
with the rise of online reporting platforms
such as Ipaidabribe.com. A growing num-
ber of ALACs are also experimenting with
online mapping and reporting platforms,
combining them with the existing offline
expertise and relationships.® These new
digital tools have the potential to enhance
the ALAC approach and further increase the
power of citizens to fight corruption.

Notes

*  Conrad F. Zellmann was previously responsible for supporting the work of the Advocacy and Legal Advice Cen-

tres (ALACs) operated by TI's national chapters. He is currently deputy executive director of Towards Transparency,
TI’s national contact in Vietnam. For further information about ALACs, readers may contact Janine Schall-Em-
den, Senior Programme Manager, People Engagement Programme, Transparency International, at jschall-emden@
transparency.org.

1. Paul McCarthy, Drivers of Change: An Evaluation of the Advocacy and Legal Advice Centers Project, 2005.

2. The size of ALAC teams varies according to the resources at the disposal of the TI chapter. At minimum an
ALAC has one full-time lawyer and a legal assistant. Teams can be significantly larger and almost all ALACs have a
number of volunteers for support.

3. McCarthy, Drivers of Change.

4. Mid-Term Evaluation of the Anti-Corruption: Delivering Change (AC:DC) Programme, GHK Consulting, 2011.
5. McCarthy, Drivers of Change, 14.

6. A recent case involves an even larger sum, relating to a public contract for multiple billions of Euros.

7

. ALAC case study: Flowershop, available from Transparency International Secretariat.
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8. ALAC case study: A Market-Based Economy, available from Transparency International Secretariat.
9. ALAC case study: Justice Can’t Wait, available from Transparency International Secretariat.

10. ALAC case study: Gold Mine, available from Transparency International Secretariat.

11. McCarthy, Drivers of Change, 14.

12. Internal ALAC Survey, Transparency International (April 2011). TI’s newly developed common software for
ALACs will allow for more detailed and more robust analysis of datasets across countries and globally. It will also
allow TT to share more of its findings from citizen reported complaints with interested stakeholders.

13. ALAC case study: Running on Empty, available from Transparency International Secretariat.

14. TT chapters have also been active in the development, passing, and promotion of whistleblower protection laws
in a number of countries.

15. Farzana Nawaz and Dieter Zinnbauer, Transparency, citizen-reporting and the fight against coarruption: An empirical
investigation of some major interlinkages through data from anti-corruption hotlines. Paper prepared for the First Global
Conference on Transparency Research, Rutgers University, May 19-20, 2011, available from Transparency Inter-
national Secretariat at http://andromeda.rutgers.edu/~ncsds/spaa/images/stories/documents/Transparency_Re-
search_Conference/Papers/Nawaz_Farzana.pdf.

16. The model is a variation of the Transtheoretical Model of Behaviour Change, originally developed in the health
context by James O. Prochaska and Carlo C. DiClemente. See The Transtheoretical Approach: Crossing Traditional
Boundaries of Therapy, (Homewood, IL: Dow Jones Irwin, 1984).

17. This is taken from an interview with Boris Divjak in the ALAC Documentary Agents of Change, available here:
http://www.youtube.com/watch?v=mzERmOL_bic&feature=relmfu.

18. ALACs are doing this in Macedonia (http://www.transparency-watch.org), Georgia (http://chemikucha.ge/)
Russia (http://karta.vibor33.ru/ and http://www.askjournal.ru/), Nicaragua (http://www.vivaelvoto.com/), Panama
(http://mipanamatransparente.com/) and Guatemala (http://www.miradorelectoralguatemala.org).
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Legal Aid Approaches in South Africa
and their Impact on Poverty Reduction

and Service Delivery

David McQuoid-Mason” provides a compre-
hensive exploration of the practice of legal
empowerment in South Africa since democ-
ratization, describing the many ways that le-
gal aid programs seek to reduce poverty and
empower South Africa’s poor.

Introduction: What Is Legal Aid?

Scholars and practitioners have defined le-
gal aid in many different ways but it usu-
ally includes legal advice, assistance, and
representation.” Simon Rice has said that
traditionally legal aid means “state provi-
sion of legal representation in court,” par-
ticularly with respect to criminal trials.? The
constitutions of many democratic countries
make specific reference to a state obligation
to provide legal aid when criminal accused
cannot afford legal representation and such
provision would be in the interests of jus-
tice.3 The International Covenant on Civil
and Political Rights also calls for such pro-
visions.# The South African Constitution
refers to situations in criminal cases where
“a substantial injustice would otherwise re-
sult” from the state’s failure to provide le-
gal representation to arrested, detained, or
accused persons.’ There is less agreement
on states’ provision of legal aid in civil mat-
ters, although the European Court on Hu-
man Rights has held that the state should
provide legal aid where civil cases require
“equality of arms.”®

Although “legal aid” in the narrow sense
refers to state-funded legal and law-related
services for poor people, in the broad sense
a variety of non-state-funded actors such as
public interest law firms, community ser-
vice organizations, non-governmental orga-
nizations, and university law clinics provide
legal aid as well. Thus, as Rice suggests,
definitions of legal aid should go beyond
mere legal representation at state expense,
and legal aid can be regarded as “providing
public access to law that is preventive and
protective, that brings change and hope that
relieves poverty and promotes prosperity.””

Legal aid can also mean “providing
public access to legal information, to legal
advice and to legal education and knowl-
edge.”® This broader definition is implicit in
the Malawi Legal Aid Act, which requires le-
gal aid assistants employed by the Legal Aid
Bureau to “advise and educate members of
communities on legal issues.” The Kenya
Draft Legal Aid Bill goes further and defines
“legal aid” as including “legal advice and
awareness creation,” legal representation,
and “legal assistance” which includes “the
provision of legal information and law-re-
lated education.” The South African Legal
Aid Act does not define legal aid, but Legal
Aid South Africa (LASA, the national legal
aid body), has recognized that it should also
“focus on a constitutional rights awareness
and training programme for our commu-
nities as this is neglected.”” However, the
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main function of legal aid is to provide poor
people with legal advice, assistance, and rep-
resentation; legal aid schemes cannot fulfill
their mandate through legal education and
training alone.

South Africa’'s Commission on Legal
Empowerment of the Poor implied the
wider definition when its 2008 report not-
ed that “[tlhe poor may be unable to access
the justice system because they do not un-
derstand it or lack knowledge about it.”*2
National legal aid schemes and their coop-
eration partners can overcome this by en-
gaging in widespread legal awareness and
legal literacy programs.

Although the obligation to provide legal
aid lies primarily with the state, in most
countries a variety of non-governmental
actors provide legal aid. Furthermore, how
legal aid is delivered will affect its ability to
reduce poverty in any particular country.

Different Methods of Delivering Legal Aid to
the Poor

Methods of delivering legal aid to the poor in
South Africa include state funded schemes
introduced by LASA and privately fund-
ed services provided by non-governmental
actors.

State Funded Legal Aid Services

LASA provides all state-funded legal aid
in South Africa and has established a net-
work of justice centers and satellite offices
that provide for a mixed system of delivery
mechanisms.” The justice centers and sat-
ellite offices use in-house qualified public
defenders and candidate attorney public de-
fenders; LASA’s primary mandate is crim-
inal defense. In addition, LASA uses judi-
care, an approach that includes contracts

with private lawyers, cooperation agree-
ments with non-state-funded organizations,
and impact litigation.

Justice centers and satellite offices are
fully fledged, state-funded law firms staffed
by lawyers and administrative staff in the
employ of LASA. The justice centers em-
ploy qualified public defenders and candi-
date attorney public defenders,™ in addition
to professional assistants, supervising attor-
neys, paralegals, administrative assistants,
and administrative clerks. At present LASA
operates 64 justice centers and 64 satellite
offices that act as one-stop shops for legal
aid applicants.’

The justice centers and satellite offices
provide a full range of legal and paralegal
services to indigent clients in the larger cit-
ies and towns. Satellite offices, which may
be staffed by a couple of paralegals, serve
the smaller towns and villages. These para-
legals conduct means tests of clients and do
initial screening for the nature of the client’s
problem, give basic advice or refer clients to
other agencies, enter client details in the
office database, visit prisons, and conduct
community outreach through legal literacy
workshops. Satellite offices can call on the
support of one or two public defenders and
intern public defenders who operate out of
a regular justice center in the nearest large
town.

During 2009-2010, 75 percent of the
new matters handled by the justice centers
and satellite offices involved the district
courts, 16 percent the regional courts, two
percent the high courts, and six percent
other courts.”

LASA also operates an impact litigation
unit to complement its justice centers and
satellite offices by dealing with limited spe-
cialist litigation. The unit only takes on cas-
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es that will affect large numbers of people,
with a special focus on: (a) child-headed
households and AIDS orphans; (b) wom-
en; (c) the rural poor; (d) the landless and
farm workers; and (e) socioeconomic rights
of the poor. These cases specifically aim at
reducing poverty and empowering the poor.
The unit tends to farm out cases for external
representation by cooperation agreement
partners such as the Legal Resources Cen-
tre (LRC), a prominent NGO that provides
legal aid and engages in related forms of le-
gal advocacy.”

Cooperation agreement partners who
have entered into agreements with LASA
include a number of universities and NGOs,
but these partners accounted for less than
one percent of all new matters handled by
LASA during 2009-2010.® LASA hopes to
increase this through “improved network-
ing with NGOs, community-based organi-
zations (CBOs) and community advice offic-
es.” This plan reflects the recognition that
civil and high impact cases are more likely
to reduce poverty than criminal cases,* al-
though acquittal of breadwinners in crimi-
nal cases may prevent an increase in poverty
for the families of such accused persons.

LASA also uses a legal aid advice tele-
phone line at its head office with a mandate
to respond to the “gap in reaching the poor
and specifically the rural poor, by allowing
them access to primary legal advice on the
phone without having to travel to a justice
centre or satellite office.”* Trained parale-
gals staff the advice line under the supervi-
sion of a qualified lawyer. All calls are mon-
itored and logged into LASA’s electronic
database.

Prior to the democratization of South
Africa, the Legal Aid Board, which became
LASA, delivered legal aid services mainly

through judicare—referrals to private law-
yers. Since the advent of democracy and
with the introduction of public defenders,
judicare now accounts for very few cases.
In 20092010 judicare referrals accounted
for six percent of all cases LASA handled
(24,672 out of 416,149 cases).>

Privately Funded Legal Aid Initiatives

Privately funded legal aid initiatives in-
clude: (a) pro bono legal aid work by the
profession; (b) public interest law firms; (c)
university legal aid clinics; (d) legal literacy
and awareness programs; and (e) parale-
gal advice offices. Civil society institutions
manage many of these initiatives.

Pro bono work may supplement state-
funded legal aid services, but it cannot sub-
stitute for legal aid schemes that pay for the
services of lawyers. In South Africa, law-
yers have a tradition of doing some pro bono
work. In addition, the law societies gov-
erning five out of the nine provinces have
recently made it mandatory for lawyers to
provide 24 hours a year of pro bono work.>
LASA has been in discussions with the Law
Society of South Africa (which governs the
legal profession) and the General Council of
the Bar (the advocates’ organization), about
increasing the provision of pro bono legal
aid services by attorneys and advocates.

Public interest law firms also play a
valuable role in civil legal aid services for
indigent people and in poverty reduction.?®
Most public interest law firms tend to han-
dle cases affecting large numbers of people,
rather than individual complaints.?

LRC, which has a cooperation agreement
with LASA, is a particularly good example
of a highly effective public interest law firm
that advanced the interests of the poor and
oppressed during apartheid in a climate
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hostile to human rights.?® Since 1994 LRC
has focused on constitutional rights, land,
housing, and development, involving rural
and urban restitution and redistribution of
land, urban and rural land tenure security,
housing, land law reform, urban and rural
land development, and other issues.?

LASA has entered into fewer cooperation
agreements with public interest law firms
as it has increased its number of justice
centers and satellite offices, but they hope
that agreements like the one with LRC may
increase in the future.>®

LASA also has cooperation agreements
with university law clinics, which developed
during the early 1970s in South Africa, and
have continued to grow." At present nearly
all 19 university law faculties have clinics,
and university law clinics have become an
important adjunct to the national legal aid
scheme.* University law clinics in South
Africa supply free legal advice and assis-
tance to indigent persons under the super-
vision of qualified staff members who are
legal practitioners. Most university law clin-
ics either require law students to work in a
university law clinic, or assign the students
to an outside partnership organization
where they can provide legal services under
supervision.

The South African Ministry of Justice
recently funded a program whereby unem-
ployed law graduates may serve their re-
quired period of apprenticeship at university
law clinics under the supervision of a qual-
ified attorney.® The ministry pays the sala-
ries of the clerks and of their supervising at-
torneys. In 2010, the 131 candidate attorneys
in the program opened over 9,240 cases in-
volving divorce, family law, motor accident
claims, labor matters, debt relief, evictions,
and a category of general practice, valued

at R19,417,804 (about US$2,400,000), ac-
cording to judicare tariffs.3+

Universities and outside donors fund the
law clinics. The Attorneys Fidelity Fund pro-
vides a grant to accredited law clinics to help
pay staff and operate the clinic.» In South
Africa the Association of University Legal
Aid Institutions has set up a trust with an
endowment from the Ford Foundation to
strengthen the funding of the clinics.® The
trust has encouraged law faculties and law
schools gradually to include the funding of
the clinics in their university budgets.””

LASA’s cooperation agreements with
some university law clinics compensate
them for providing legal aid services for
poor people that LASA itself cannot serve—
particularly with civil cases. LASA has also
contracted law clinics to provide back-up
legal services to clusters of paralegal advice
offices. Such contractual agreements not
only help to make law clinics more finan-
cially viable, but also assist in reducing pov-
erty in the communities the clinics serve.

Paralegal advice offices, also known as
community advice offices, have also entered
into cooperative agreements with LASA.
These offices provide a valuable link be-
tween the communities they serve and the
providers of legal aid services, and can act
as catalysts for the alleviation of poverty.
Some paralegal advice offices have built up
expertise in particular areas, including pen-
sions, unemployment insurance, and un-
fair dismissals. These offices regularly refer
people who need more services than they
can provide to LASA, its cooperative partner
LRC, or a law clinic or sympathetic law firm.
Paralegals have also worked in LASA’s jus-
tice centers and satellite offices.

The National Association for the De-
velopment of Community Advice Offices
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(NADCAO) has been established to assist
member paralegal advice offices with train-
ing and fund-raising in all the provinces of
the country. NADCAO works closely with
the Association of University Legal Aid
Institutions, and the latter provides com-
munity advice offices with training and
support from its law clinic members at dif-
ferent universities.®® LASA recently signed
a cooperation agreement with NADCAO
and hopes that this will expand LASA’s net-
working with NGOs and with CBOs, which
are local, sometimes informal associations
comprising community residents, women,
farmers, or other groups.»

In addition to entering cooperative
agreements with the types of organizations
listed above, LASA encourages legal literacy
and awareness programs as a component
of legal aid. One such program, operating
under the term “street law,” teaches groups
such as school children and prisoners how
the legal system works, and how it can be
used to safeguard the interests of people “on
the street.”+ Law students in the street law
program at the universities learn how to use
interactive learning methods when teach-
ing school children, prisoners, and others
about the law. Other organizations that con-
duct legal literacy and awareness programs
include ProBono.org, the Legal Resources
Centre, the Black Sash, the Association for
Rural Advancement, the Community Law
and Rural Development Centre, and univer-
sity law clinics.

Legal Aid and Poverty Reduction

Legal aid can assist with poverty reduction
by compelling the state to provide poor and
marginalized people with access to hous-
ing, water, health, and social services. Both

state-funded and non-state-funded legal aid
organizations undertake this work.

Poverty Reduction through State-Funded
Legal Aid Mechanisms

LASA’s varying actors pursue poverty reduc-
tion. The justice centers and satellite offices
help their clients to stay out of prison and
to enforce their rights through civil actions,
handling the bulk of LASA’s criminal and
civil cases. In the period 2009-2010 these
entities dealt with 362,180 new criminal
and 25,196 new civil cases.# During the
same period they gave legal advice to about
211,874 clients and assistance to children in
59,206 criminal and civil matters.4* In the
same period, LASA dealt with 29,028 civ-
il cases in all.® LASA is presently lobbying
government to secure appropriate funding
to expand civil legal aid.+

LASA on average employs about 1,048
qualified lawyers and G615 candidate at-
torneys (who it employs on 12-month or
24-month contracts) at any one time. This
makes it one of the biggest law firms in
South Africa, where very few law firms have
more than a couple of hundred employees.*

During 2009—-2010 LASA referred about
six percent of its new criminal cases, (28,147
cases) and five percent of its new civil cases,
(1,525) to judicare lawyers—out of a total of
387,121 criminal and 29,028 civil cases.4°

Poverty Reduction by Non-State-Funded Legal
Aid Actors

Pro bono services in South Africa are a use-
ful adjunct to the national legal aid scheme.
ProBono.org, an NGO with a membership
of about 8,000 lawyers, provides a num-
ber of services that help poor and margin-
alized people access legal services and al-
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leviate their poverty, by conducting weekly
legal clinics on HIV/AIDS, refugees’ rights,
housing, consumer law, and estate law, on
a pro bono basis. The organization also ad-
dresses labor law matters for indigent work-
ers, acts as clearing house for land matters,
and provides support to local community
advice offices.#”

Reduced legal fees are a form of pro
bono service. During 2008-2009, LRC
saved Ri1,218,000 (about US$152,000) in
advocates’ fees due to discounted rates.+®
Furthermore, LRC received 11,000 hours of
work donated by interns.#

In an example of a pro bono victory, in
President of the Republic of South Africa v.
Modderklip Boerdery (Pty) Ltd, pro bono law-
yers assisted an impoverished community
to obtain security of land tenure in the Con-
stitutional Court.>® Further pro bono appli-
cations on their behalf enabled the commu-
nity to access free municipal services from
the local authorities.s"

Public interest law firms may have wider
scope than pro bono efforts. LASA coopera-
tion partner LRC has an outstanding record
of alleviating poverty, both during and after
apartheid. The most common poverty-re-
duction cases in 2009-2010 involved so-
cial security access, land and rural develop-
ment, and housing and local government.
LRC’s significant accomplishments include
the Treatment Action Campaign (TAC) case
which prevented thousands of newborn
babies from contracting HIV.5* LRC’s Cape
Town office alone assisted 12,000 refugees
during 2008-2009, when xenophobic at-
tacks were prevalent in the country.s

Many university law clinics in South Afri-
ca are general practice clinics and deal with
individual complaints. Others have begun
to focus on specific issues, some of which

involve social and economic rights, such as
housing, health, water, and social services.
These specialized clinics are likely to have
the largest impact on poverty alleviation.

Successful housing cases enable poor
people to obtain decent shelter’+ Access
to health care cases, like LRC’s Treatment
Action Campaign, reduce HIV infection
among newborn babies® or help poor peo-
ple secure ongoing treatment such as an-
tiretroviral drugs to control HIV infection,
or medication for tuberculosis.s® Water cas-
es enforce poor people’s legally mandated
allocation of water. 7 Social security cases
secure vital pensions for the disabled, blind,
orphaned, or elderly.s® All these categories
of cases assist in alleviating poverty.

Research has shown that rights aware-
ness depends on public information cam-
paigns, so legal literacy and awareness pro-
grams augment legal aid in a vital way.»® A
widespread legal awareness education cam-
paign secured the impact of the TAC case
in decreasing mother-to-child HIV trans-
mission.®® As discussed below, a key case
related to housing had no such campaign,
which limited the impact on the citizens it
could have helped directly.®*

Organizations providing legal awareness
campaigns in South Africa include:

« Street Law South Africa, which has been
providing law-related education to school
children, prisoners, and communities
since the mid-198cs. The organization
trains law students at nine universities;
during 2011, 95 Street Law students at
the University of KwaZulu-Natal con-
ducted 20 lessons each for school classes
of about 30 learners, while at the Nelson
Mandela Metropolitan University 150
Street Law students taught 10 lessons
each to classes averaging about 30 learn-
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ers. In total the Street Law students at the
two universities taught about 102,000
school pupils in 2011.62

ProBono.org, which arranged a number
of legal literacy workshops during 2011
regarding estates and wills for elderly
members of the community and people
in hospices. The organization has also
conducted training for community lead-
ers on various housing-related matters
and HIV/AIDS issues.®

LRC, which has participated in commu-
nity legal education since its inception.
It also produces pamphlets and booklets
on different aspects of the law, including
violence against women.%

The Black Sash, a well-established para-
legal advice NGO that worked closely
with LRC on important public inter-
est law cases such as the Rikhoto case®
during the apartheid era and has an ex-
tensive law-related educational program,
using workshops, radio programs, pub-
lications,®® paralegal training guides,
and newsletters.®” The Black Sash still
works with LRC and other human rights
organizations and conducts rights ed-
ucation with a network of partners in
the fields of labor, faith, human rights,
community, politics, youth, and welfare.
During 2009-2010 the Black Sash dis-
tributed 59,890 law-related education-
al materials; educated 4,069 people in
workshops; and trained 3,103 leaders
from trade unions, faith-based organi-
zations, and the paralegal sector to as-
sist their constituencies to access their
rights.®® The organization counts more
than 86,100,000 people reached by its
law-related education programs during
2008.%

« The Association for Rural Advancement
(AFRA), an NGO that engages in stra-
tegic impact litigation and lobbies for
changes in government policies regard-
ing rural land restitution and develop-
ment.”° In addition to strategic litigation
and lobbying, AFRA conducts law-relat-
ed education and training workshops for
rural people.”” Paralegals educate com-
munities about their legal rights under
the constitution, including those relat-
ed to land tenure. AFRA also conducts
workshops for communities ruled by tra-
ditional leaders.”

« The Community Law and Rural Devel-
opment Centre (CLRDC), an NGO that
has established a network of rural para-
legal advice offices in KwaZulu-Natal,
the most populous province in South
Africa. During 2009, CLRDC paralegals
conducted over 300 legal literacy work-
shops for 15,000 rural people. In 2010
the paralegals conducted 182 workshops
for 22,620 participants.”

« University law clinics, which often have
community outreach programs that per-
form legal literacy training. Many law
clinics receive funding from the Associa-
tion of University Legal Aid Institutions
Trust to conduct law-related education
and training for paralegal advice offices.

Just as legal awareness programs per-
form a vital function, research has indicat-
ed that the advice and assistance offered by
paralegal advice offices help people assert
their rights inside and outside the legal
environment.” The Black Sash and the CL-
RDC both provide paralegal advice offices.

The Black Sash’s program dealt with 21,345
new cases and completed 21,046 cases in-
volving private pensions, social assistance,
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labor issues, insurance, and consumer is-
sues during 2008-2011. During this peri-
od the Black Sash recovered R21,263,569
(about US$2,660,000) for its clients.”s

Working in a similar mode, CLRDC
has helped rural communities to establish
paralegal committees to select community
residents for training as paralegal advisers
and educators. CLRDC also provides con-
tinuing legal education for paralegals. In
the past, CLRDC managed clusters of para-
legal advice offices with legal support by the
university law clinics in partnership with
LASA. A paralegal program, Timap for Jus-
tice, that has evolved into an independent
NGO serving rural areas in Sierra Leone,
used CLRDC as a model.”® During 2009
CLRDC collected over R3 million (about
US$430,000) for clients from private and
state pension funds, from the state unem-
ployment insurance fund, and from third
party insurers for personal injury motor col-
lision claims.”

Other organizations improve their im-
pact by integrating advice offices with oth-
er services. TAC was founded primarily to
seek a national governmental program to
prevent mother-to-child transmission of
HIV. During 1999—2001, TAC met with the
relevant ministers of health; participated in
demonstrations and rallies and the draft-
ing of memoranda; presented a petition to
the president; and conducted a campaign
to persuade pharmaceutical companies to
reduce the prices of essential antiretroviral
medicines, particularly AZT.”® TAC employs
paralegals who assist in advising and ed-
ucating people living with HIV and AIDS
concerning their constitutional and other
rights.

The activities of TAC coincided with
the rise of AIDS denial by then-President

Thabo Mbeki, who drastically differed with
the medical community on the cause and
cure of the disease, and culminated in TAC’s
victory against the government’s restrictive
antiretroviral policies in the landmark Treat-
ment Action Campaign case.”

Recently, TAC has faced a funding cri-
sis because it receives the bulk of its do-
nor funding via the Department of Health
instead of directly from funders. The de-
partment has held up payments because, it
says, TAC has not submitted proper docu-
mentation for its claims.®° TAC denies any
error and says it may have to close down.*
As noted above, university law clinics faced
similar prejudice and inefficiency when the
Ministry of Justice failed to transfer funds
promptly.

AFRA also uses an integrated strategy
by employing lawyers and paralegals to give
advice and assistance and to (a) empower
communities to engage with land reform
processes to meet their needs; (b) promote
and protect the interests of women and the
poorest of their clients in rural communi-
ties; and (c) network with other organiza-
tions to lobby for a just and effective land
reform program for their clients within an
integrated rural development framework.®
AFRA engages in strategic litigation in land
tenure cases, but also conducts a number
of training programs on non-legal capaci-
ty-building issues—such as nutrition, wa-
ter harvesting techniques, and the use of
trench beds for agricultural production—
to alleviate poverty and its consequences
in rural areas.® Thus AFRA combines the
provision of legal advice and representation
with development work to alleviate poverty
in impoverished rural communities.
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Using Legal Aid to Improve Service Delivery
and Generate Other Benefits for the Poor

In South Africa, public interest law has been
used to improve service delivery and reduce
poverty, within the available resources of the
state. Legal aid services have been critical to
winning a series of precedent-setting cases
regarding the right to housing, water, social
security, and health care, all of which the
constitution names specifically.

The Government of the Republic of South
Africa v. Grootboom was the first case to suc-
cessfully confront socioeconomic rights in
South Africa.3 An impoverished communi-
ty had been forcibly evicted by the local mu-
nicipality from land they occupied, without
being offered alternative accommodation.
Instead of granting a remedial order, the
courtissued a declaratory order that the gov-
ernment had breached their constitutional
rights and ordered the state to devise and
implement, within its available resources,
a comprehensive and reasonable program
to ensure the right of access to adequate
housing.

Advocates Gilbert Marcus and Steven
Budlender have suggested that the Groot-
boom case “significantly affected the govern-
ment’s housing policy” and “played a major
role in altering South African law on hous-
ing and evictions.” It also “impacted signifi-
cantly on the government’s attitude towards
socio-economic rights and socio-economic
rights cases” and has “had an enormous
impact on subsequent socio-economic
rights litigation.”® Sadly, the case dealt with
housing policy and had little impact on the
speedy delivery of actual homes to desperate
people. For example, Mrs. Grootboom her-
self, the lead plaintiff in the case, died eight
years after the Groothoom judgment without
receiving a house.?¢

In Mazibuko v. City of Johannesburg, the
applicants challenged Johannesburg’s free
basic water allocation to poor households on
the basis of their constitutional right of ac-
cess to sufficient water.¥” The court ordered
the city to continuously review its water pol-
icies, and to determine how it might meet
the needs of the poorest inhabitants of the
city and achieve the progressive realization
of the right of access to sufficient water.®®

In Khosa v. Minister of Social Develop-
ment, the Constitutional Court held that the
provision of certain forms of state-adminis-
tered welfare could not be limited to South
African citizens only.* The ruling gave im-
poverished residents, refugees, and asylum
seekers access to social security benefits.

The Minister of Health v. Treatment Action
Campaign (2) concerned the provision of
the drug Nevirapine to pregnant mothers
and their babies to prevent mother-to-child
transmission of HIV.%° TAC brought the
case at a time that the government only al-
lowed 18 research and training sites—two
in each province—to use Nevirapine, de-
nying the drug to thousands of newborn
babies who became infected. The Consti-
tutional Court ordered the government
“without delay,” to permit and facilitate the
use of Nevirapine to reduce mother-to-child
transmission of HIV, and to make it avail-
able at hospitals and clinics throughout the
country.” The court decision had a huge im-
pact on the quality of life of thousands of
newborn babies, particularly those born to
impoverished parents, by ensuring that they
did not contract HIV.9

Conclusion

Legal aid can be effective on its own, but in
its more ambitious form as public interest
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law it often involves organizing, political
mobilization, the use of community parale-
gals, and a host of other forces to truly re-
duce poverty and empower the poor.

South Africa’s Legal Aid Law does not
define legal aid or its parameters; in this
absence, the country has developed a large,
multifaceted, and diverse landscape of
programs designed to empower citizens—
especially the poor—and help them realize
their rights.

Some legal aid programs are provided di-
rectly by the state, while others are privately
funded, some use lawyers to take individual
cases, while others deploy paralegals to pur-
sue community education. But the specific

approach is arguably less important than
the fact that these services reach hundreds
of thousands of South Africans a year, and
have a profound impact on South African
society.

Legal Aid services have empowered
communities to protect their land, kept the
innocent out of jail, sheltered immigrants
from xenophobic violence, made real the
rights to housing and water, and saved tens
of thousands of lives by making Nevirapine
available to halt mother-to-child HIV trans-
mission. It is virtually impossible to think of
South Africa today without considering the
impact of legal aid.
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Sustaining the Process of Legal

Empowerment

Robin Nielsen® notes that legal empower-
ment is a long term process and identifies
key elements that can make a legal empow-
erment program sustainable over time.

Introduction

A growing number of development initia-
tives in lower-income countries include
legal empowerment objectives." This trend
recognizes law as a source of economic, so-
cial, and political power. Initiatives that help
disadvantaged individuals and groups use
the law and legal tools can help these in-
dividuals and groups increase their oppor-
tunities and make choices to advance their
economic, social, and political development.

The achievement of such positive out-
comes is, however, far from guaranteed. The
same formal and informal legal institutions
that can support change in people and sys-
tems can also resist change that threatens
entrenched interests. In order to help dis-
advantaged individuals and groups achieve
positive outcomes, initiatives must sustain
the empowerment process for the period of
time necessary to create and exercise new
power—a time period likely to stretch into
years and decades.

This article considers some of the factors
that influence the sustainability of legal em-
powerment programs and processes. What
principles, elements of program design, and
funding models support the continuation of
empowerment processes over time? To a
large extent, the sustainability of the process

of empowerment stems from the effective-
ness of empowerment initiatives and the
sustainability of impact.> To what extent can
individuals and groups maintain their new
power and build on it? Though evidence
of impact gradually accrues, fully answer-
ing that question awaits more systematic
evaluation of the impact of legal empow-
erment programs. As legal empowerment
outcomes become increasingly defined and
reported, such valuable work must follow.
In the interim, attention to the quality of
sustainability provides a useful entry point
into the larger topic and an organizing prin-
ciple for evaluating the various components
of dynamic and multilayered empowerment
processes. In both cases, exploration of the
topic must begin with definitions of the
foundational terms: empowerment, legal
empowerment, and sustainability.
Empowerment is the capacity of an in-
dividual or group to make effective choices
and to use those choices to create desired
outcomes.? Empowerment can refer to both
an outcome (a state of empowerment) and a
process (a movement toward empowerment
or greater empowerment). As such, empow-
erment may be a development objective or
a means to achieve other development ob-
jectives.* In either case, empowerment ini-
tiatives support the interaction of (1) assets
(e.g., legal right, self-confidence, infrastruc-
ture); (2) agency or transformation (i.e.,
an individual or group’s use of their assets
to exercise choice); and (3) an opportunity
structure (i.e., the formal and informal in-
stitutions that shape human interaction and

112

Open Society



can promote or restrict the exercise of agen-
cy and achievement of desired outcomes).’
The process continuously loops back on
itself as empowerment grows. For exam-
ple, an initial goal of a legal empowerment
initiative might be creation of new assets
for a group of laborers—organizational
skills, a right to bargain collectively with
their employer, and the confidence to exer-
cise their bargaining right. A subsequent
stage of the initiative might support the
workers’ use of their new power to negotiate
with their employer for additional assets,
such as health and safety standards in the
workplace.

Legal empowerment as a concept re-
mains slippery, despite a growing body of
literature focused on it.° Multiple origins
have naturally led to a protean concept.
Legal empowerment emerged as a general
term to cover a wide range of activities that
use law to benefit the disadvantaged, as a re-
action to perceived limitations in rule of law
projects that target the reform of state insti-
tutions, and as a rights-oriented strategy for
poverty alleviation.”

Sometimes “legal” describes the nature
of the empowerment process, sometimes
the nature of the power achieved. As John
Bruce et al. note, most observers include
both options within the definition of legal
empowerment initiatives. Others (including
Bruce et al.) use legal empowerment only to
refer to a process that helps individuals or
groups attain legal power.® The empower-
ment process may include law-related activ-
ities and other activities. This definition dis-
tinguishes initiatives designed to result in
general empowerment from those designed
to help the disempowered use, protect, and
exercise existing legal rights and pursue
new rights.9 This chapter’s discussion of

sustainability of the process of legal empow-
erment does not require choosing between
the two definitions, although the discussion
and examples reflect a preference for the
latter definition, with “legal” describing the
nature of the power achieved.'

Sustainability, the capacity to endure
over time,” is a critical element of the
process of legal empowerment. In a proj-
ect context, sustainability is the long term
availability of the means required to achieve
long term goals.” Initiatives that support
legal reforms or the creation of new rights
can require years of engagement. Likewise,
supporting the development of human and
psychological assets necessary to exercise
legal rights and make choices, such as skills
in problem-solving and group governance,
takes time.B Strengthening or reforming
formal and informal institutions in order to
reduce barriers to the disadvantaged often
involves challenging existing interests. The
long-term nature of these endeavors, some
of which may proceed simultaneously but
many of which must proceed sequentially,
require a sustained process.

The gender program of a Namibian
NGO, the Legal Assistance Centre, is an
example of a sustained legal empowerment
process. In the mid-1990’s, the Centre
undertook a program to combat domestic
violence, and over a period of six or seven
years, the Centre helped draft and advocate
for what became Namibia’s Combating Do-
mestic Violence Act of 2003." Throughout
the decade following the law’s enactment,
the Centre has worked with individuals
and communities to build awareness of the
law, facilitate the exercise of rights under
the law with user-friendly forms and legal
assistance, train police officers and others
charged with enforcement of the new law,
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and conduct ongoing evaluations of the
law’s implementation and enforcement.’
The law established a new legal right, but
empowerment of victims and prospective
victims of domestic violence to use that
right to make effective choices depended
on the Centre’s work reducing institution-
al barriers, building complementary assets,
and helping victims exercise their rights.
To date, the empowerment process has re-
quired two decades of engagement, and the
work continues.'

Given the importance of time to the pro-
cess of empowerment, short project cycles
and limitations on funding that can trun-
cate the process, or, more disastrously, dis-
suade program planners and practitioners
from even taking up an initiative, pose a
special threat to legal empowerment initia-
tives. Evaluation systems lifted from other
types of initiatives and imposed on legal
empowerment initiatives can also uninten-
tionally inhibit the empowerment process.
Indicators that focus on parts of the process
(such as asset development or institutional
reforms) rather than indications of changes
in power relationships that may be harder to
identify may encourage premature termina-
tion of a program.”

Anticipating these types of challenges
is the best way to sustain the process of
empowerment over the time necessary to
achieve objectives. This article considers
various elements of legal empowerment
initiatives that influence the sustainability
of the process. The next two sections look at
how some of the general principles inform-
ing legal empowerment initiatives and ap-
proaches help encourage the continuation
of the empowerment process. The following
section considers the role played by funding
models. The chapter concludes with some

recommendations for donors and further
research.

Design Principles Supporting Sustainable
Empowerment Processes

Several established principles of program
design can help sustain the empowerment
process. These include: (a) control by the
intended beneficiaries, (b) responding to
clients’ changing needs and priorities over
time, (c) a broad programmatic base, and
(d) providing concrete benefits to clients.

These principles are, of course, far from
novel, and, indeed, axiomatic in the context
of legally-oriented initiatives. However, they
deserve renewed attention because, while
designers often invoke these principles in
program design, they can be challenging to
implement because they require significant
local knowledge and engagement from the
time of program design (often well before
funding is certain) and throughout the life
of the project. Early and ongoing engage-
ment requires time, money, and attention
at the grassroots level, resulting in dilution
or abandonment of the principles. Renewed
attention may help ensure that program
designers anticipate these challenges such
that the principles can, in fact, inform the
initiative from conception through execu-
tion.

The first principle, that sustainability
requires being need-based and client-driv-
en comes from the fact that legal empow-
erment initiatives distinguish themselves
from more traditional rule of law projects
by their focus on marginalized populations
and the active engagement of those popu-
lations in project design and implementa-
tion.®® That bottom-up, demand-driven ap-
proach is essential to the exercise of agency
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and sustainability of empowerment pro-
cesses.” Comparative studies from multiple
countries and legal environments repeat-
edly find that tailoring legal services pro-
grams to the identified needs of the clients
and allowing clients to direct the provision
of services gives them the greatest sustain-
ability.>° Experience from general empower-
ment programs echoes this conclusion.*

Nonetheless, despite such compelling
findings, true client-driven programs are
rare.> Program planners find control ex-
ceedingly difficult to relinquish. Legal pro-
fessionals dominate many interventions
that have significant legal content, and it’s
tempting to identify an initiative’s proposed
legal services based on what the legal sys-
tem and legal professionals can offer, which
limits the potential for empowerment.» Yet
where program planners resist that tempta-
tion and allow communities to shape pro-
gram content, indications of empowerment
begin to emerge.

Two examples illustrate this point. In
Sierra Leone, the NGO Timap for Justice’s
paralegal program uses Community Over-
sight Boards to help identify local legal
needs, ensure that the paralegals address
local priorities, and hold the paralegals ac-
countable for the delivery of appropriate ser-
vices.># A World Bank study of the program
describes positive legal empowerment out-
comes: community members report that the
paralegal services introduced them to meth-
ods of navigating legal procedures and com-
munity members gained the knowledge and
confidence to pursue other legal rights and
additional issues of importance to their fam-
ilies and communities in various forums.*

In a related vein, the local communities
in the Manda Wilderness project in Mo-
zambique report similar benefits from a

program in which they controlled the com-
munity development funds. Community
members set priorities for development
projects and negotiated with the owners
to establish business policies that support-
ed those community priorities, such as
sourcing lodge food locally. Ten years into
the project, community members reported
legal empowerment outcomes, including
using their experience to negotiate and con-
tract with the government and third parties
for a role for in management of a new re-
serve.2¢

The second principle, that broad-based
and integrated programs have an advantage,
refers to programs where the basis of power
is political, economic, and social. Initiatives
that recognize these separate spheres and
support the development and application of
skills and experience across them through
the creation of complementary assets and
support in different institutional environ-
ments expand opportunities for program
participants and support the continuation
of the empowerment process.”” As an exam-
ple, an HIV/AIDS health program in Kenya
broadened the support for its patients (and
the empowerment potential) with the addi-
tion of a legal clinic. The local, integrated le-
gal services support helped individuals suf-
fering from HIV/AIDS to assert their rights
in the workplace, apply for public assistance
benefits, and control their household assets
through succession planning.?8

Larger projects may provide superior
support to legal empowerment objectives.>®
Challenging existing power structures,
by, for example, providing daughters with
equal rights of inheritance, can be risky.
Embedding empowerment processes with-
in a larger programmatic structure, such
as the healthcare program in Kenya, may
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de-emphasize activities that challenge pow-
er bases and provide individuals and groups
with ongoing support that encourages con-
tinuation of the empowerment process.
The third principle, that programs
should provide concrete benefits, rejects
the assumption that simply achieving legis-
lative reforms or transmitting information
about legal rights inherently empowers the
disadvantaged. While certainly valuable,
these kinds of institutional reform and as-
set-building activities by themselves tend
not to change behavior or alter power rela-
tionships.>° Legal literacy programs, for ex-
ample, may build community awareness of
a right to associate freely, but absent a trade
union or other tangible experience of that
freedom, this awareness may offer limited
empowerment. In the Indian state of Kar-
nataka, a local NGO, Samarasa, found that
simply introducing the concept of marital
property did little to assist married couples
in appreciating the benefits of joint or in-
dividual ownership of certain assets. How-
ever, introducing the concept of titling in
connection with new housing benefits gave
couples a context for legal rights and the
distinction between joint and individual
ownership. Women used their control over
titling of new housing to negotiate with
their husbands for space for income-gener-
ating activities, to seek credit from a bank,
and to plan for their children’s inheritance.>

Approaches Supporting Sustainable Legal
Empowerment Processes

The approaches used in implementing le-
gal empowerment strategies often influ-
ence the sustainability of empowerment.
Experience with empowerment initiatives
suggests that two approaches in particular

help sustain the process: (a) those that build
communities of interest and support collec-
tive action; and (b) those that develop and
mobilize local knowledge and capacity.*

Building communities of interest and
collective action can help sustain the pro-
cess of empowerment. When operating
individually, remote communities or dis-
advantaged individuals may not have the
capacity to overcome social and economic
barriers restricting the exercise of their le-
gal rights and choices. Whether a water
user committee, a labor union, or a class of
people a legal aid clinic identifies as having
a common legal interest, groups can help
provide individuals with critical psychologi-
cal support. Groups also allow for pooling of
resources, create forums for learning, and
give individuals a space to have their voices
heard.»

Initiatives designed to develop and mo-
bilize local knowledge and capacity continue
the process of empowerment by their very
structure. Law school clinical programs,
legal internships and apprenticeships, and
community-based paralegal programs can
deliver legal and related services to dis-
advantaged individuals and communities
while simultaneously building local capac-
ity to serve these functions over the long
term.34 Community-based paralegal pro-
grams have this advantage. They can serve
the needs of communities in a locally rel-
evant manner while also increasing the ca-
pacity of communities to act on their own to
assert, exercise, and defend their rights and
interests over the long term.» Training com-
munity members in the law, legal processes
and procedures, research methods, analyt-
ical reasoning, negotiation, and alternative
dispute resolution techniques are program-
matic methods of internalizing legal knowl-
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edge and skills within the community and
continuing the process of empowerment.>®

Supportive Financial Structures

A report by the World Bank describes the
lack of consistent, predictable financial sup-
port as one of the greatest barriers to the
development of legal empowerment initia-
tives.”” In order to sustain the process of
empowerment, initiatives require strategies
that: support long-term, grassroots-level en-
gagement; have the flexibility to take direc-
tion from the disadvantaged; permit course
changes as the needs and priorities of the
disadvantaged evolve; provide concrete
benefits that allow recipients to transform
rights into choices, operating independent
of the government to the extent necessary;
and deliver quality, locally-appropriate tech-
nical assistance. The development, imple-
mentation, and continuation of such strat-
egies over the necessary years and decades
require stable, reliable funding. This section
identifies six funding models and briefly re-
views the impact of each on the sustainabili-
ty of the process of legal empowerment.
The most successful programs support-
ing the legal rights of the disadvantaged
have dedicated funding with protected fi-
nancial structures. Stable, secure, and pre-
dictable funding gives service providers a
basis to design and execute the long-term,
often politically controversial strategies le-
gal empowerment requires.?® In some coun-
tries, well-established legal services NGOs,
such as Cambodia’s Community Legal Ed-
ucation Center and Botswana’s Centre for
Human Rights, have donors that supply
core operational funding on a long-term ba-
sis through trusts and endowments. Many
university programs also operate on endow-

ments. That kind of financial security gives
the organizations the freedom to focus on
issues and outcomes as opposed to projects,
to develop specific areas of expertise that re-
spond to local conditions and priorities, and
to remain engaged on an issue over the time
necessary for the process of empowerment
to achieve its objective. Without such stable
support, a near constant struggle for fund-
ing distracts from and limits programmatic
choices and may require premature aban-
donment of initiatives.’

In countries such as South Africa, pro
bono and subsidized programs by private
practitioners and civil society organizations
(CSOs)#° have achieved some of the most
effective legal reforms.# The engagement
of established private professionals can give
legitimacy to the rights of the disadvantaged
and can raise the profile of local groups in
dealings with government agencies, courts,
and third parties, such as investors and
developers.#> However, pro bono efforts
alone can rarely support the process of le-
gal empowerment for large populations of
disadvantaged people. Individual volunteer
efforts are almost by definition limited in
time. Volunteer programs are also often
necessarily narrow in scope. Furthermore,
even skilled and well-intentioned volun-
teers from outside a community often lack
the cultural understanding and confidence
necessary to understand local conditions
and allow clients to identify priorities and
control service strategy.#

Large donor-financed programs often
offer the secure funding bases essential to
the process of legal empowerment. How-
ever, internal and external procedures can
constrain large programs. Requirements
such as a commitment to activities and
work plans do not allow for the flexibility
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necessary to support the process of legal
empowerment over time. Rigid tools, such
as logical frameworks not designed to rec-
ognize evolving community needs, prog-
ress achieved, and obstacles encountered,
can frustrate attainment of the very achieve-
ments that donors, aid recipients, and part-
ner populations seek.#+

A basket fund, a financial tool that allows
donors to pool their resources in support of
a particular sector or shared objective, can
help donors avoid some of the constraints
that restrict project-based funds. Basket
funds can fund government programs, pro-
grams operated by CSOs, or both.#s Basket
funds allow donors to operate as grant mak-
ers: the fund can establish an objective and
invite potential service providers to submit
proposals and compete for support. In that
manner, a basket fund can increase the ac-
countability of service providers, reduce du-
plication of effort, raise performance levels,
and help ensure efficient and cost-effective
service.® Basket funds can also help donors
obtain an overall snapshot of the sector. For
example, underutilized funds may evidence
a previously unrecognized gap in local ca-
pacity, and fund managers can respond by
retooling their funding strategy to strength-
en the capacity of existing providers or de-
velop new ones.

In Uganda, several donors set up a legal
aid basket fund that has proved to be a cost
effective way of supporting a variety of activ-
ities and entities, including a paralegal ad-
visory service, about two dozen grassroots
legal services providers, and development
of a legal framework.#” Although further
research on basket funds is needed,*® the
experience in Uganda suggests that the tool
is well-suited to sustain empowerment pro-
cesses.

Funding by NGOs and communities
represents another form of funding sup-
port. Despite some evidence that projects
designed to become financially sustain-
able often fail to serve the disadvantaged,
development persistently seeks financial
self-sufficiency.#® Proponents of the finan-
cial sustainability of legal initiatives point to
various mechanisms designed to increase
access to justice for the poor that do not re-
quire external funding, such as contingency
fees and class actions. However, while such
mechanisms can be part of an overall na-
tional strategy supporting legal empower-
ment, they tend to be limited to supporting
court-related processes; they offer no sup-
port for grassroots services such as building
rights awareness, advocacy, legal counsel-
ing, informal dispute resolution, and the
plethora of non-legal activities that support
the process of legal empowerment.

Some limited financial strategies suggest
ways to supplement NGO funding sources
and provide a source of community income.
For example, paralegals working for the
NGO Deme So in the Kati region of Mali
recover some of their costs by charging res-
idents fees for their help in obtaining nec-
essary court documents. Because residents
would pay more to obtain these documents
(including travel costs and lost wages), if
they did not have the help of a paralegal, the
program actually increased demand for ser-
vices.5°

Linking legal empowerment objectives
with payment for environmental services
can also let NGOs recover costs and com-
munities generate revenue. The potential
for revenue generation gave local commu-
nities in the Makira Forest Protected Areas
Project in Madagascar bargaining power to
use to negotiate agreements for meaningful
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local control of forest resources and more
general civic engagement.s® Partnerships
between communities and private investors
are also potential sources of funding for
programs with legal empowerment objec-
tives, as with the Manda Wilderness Lodge
project in Mozambique described above.
Government support for legal empower-
ment programs often elicit skepticism, but
in favorable environments, governmental
and quasi government entities dedicated to
legal empowerment can use the authority of
the state to sustain the process of empow-
erment. In South Africa, the state-funded
body, Legal Aid South Africa, draws on a di-
verse network of justice centers and satellite
offices, impact litigation units, cooperative
agreements with non-governmental organi-
zations such as NGOs and universities, and
judicare referrals to provide legal services
to the disadvantaged.> Other countries
have provided critical support to specific
legal empowerment projects. In Indone-
sia, the government increased its funding
of religious and circuit court programs for
the disadvantaged, which made the courts
accessible to women seeking registration
of their marital status. The government’s
effort, in combination with donor-support-
ed intervention by the civil society organiza-
tion, PEKKA, allowed thousands of female
heads of household to obtain the certifica-
tion necessary to qualify for state welfare
benefits for their families.s In India’s West
Bengal, a state program helped sharecrop-
pers realize the benefits of a protective law
by implementing a state-wide program re-
cording their names and educating the lo-
cal population regarding their rights. After
the conclusion of the registration program,
the local government body, the panchayat,
continued the sharecroppers’ rights. Twenty

years after the state initiated the program, a
significant percentage of sharecroppers had
achieved sufficient economic and social sta-
tus and bargaining power to negotiate with
landowners for purchase of a portion of the
land they sharecropped.s+

To date, however, state-supported legal
empowerment programs are the exception.
In many low and middle income countries,
state programs face multiple hurdles to
support the process of empowerment over
time. First, many legal empowerment ini-
tiatives are components of larger donor-sup-
ported development projects, which, as not-
ed above, often cannot support the kind of
need-based and client-driven principles that
support the empowerment process. Second,
insufficient political will may leave legal em-
powerment components of larger programs
vulnerable to abandonment at the end of do-
nor engagement. Third, even when the re-
sources originate with aid agencies, if they
are channeled through governments to im-
plementing organizations, they can encoun-
ter political and bureaucratic obstacles that
frustrate continuation of effective service
delivery.ss However, when programs are well
designed, and perhaps especially when they
include the engagement of and oversight by
civil society, government support for legal
empowerment initiatives can help sustain
the empowerment process.

Conclusion and Recommendations

Legal empowerment is a long-term process
requiring sustained investment of time and
resources by communities, program plan-
ners, service providers, and donors. Pro-
grams with protected financial structures
that support demand-driven services and
use participatory approaches such as group
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formation and community-based legal ser-
vices are most likely to sustain processes of
empowerment over time. The following are
recommendations for donors and further
research:

Recommendations for Donors

1. Fund national organizations and global
networks committed to legal empow-
erment. In many lower income coun-
tries, CSOs that have the capacity to
provide ongoing support for the process
of legal empowerment (such as nation-
al and local NGOs, regional poverty law
programs) are in early stages of devel-
opment. Supporting CSOs provides for
sustainable processes of empowerment
less vulnerable to short term project cy-
cles or a wane of political will. Target-
ing CSOs for support cannot only help
deliver empowerment activities, but can
help build local capacity for independent
oversight of government operations and
extend opportunities to build effective re-
gional and sector coalitions. The use of
basket funds and grant-making systems
can help increase accountability and
cost-effective service. Global networks
and organizations dedicated to legal em-
powerment, such as the Haki Network
(www.hakinetwork.org) and the interna-
tional NGO Namati (www.namati.org)
and its affiliated Global Legal Empower-
ment Network provide sources of high
quality technical assistance to support
local efforts.

2. Fund research and dissemination of in-
formation. As a cohesive development
field, legal empowerment is still in its
infancy. As the experience of program
developers and local practitioners grows,

collecting the experience of legal empow-
erment initiatives (particularly evidence
of impact), creating and refining tools,
conducting evaluations, and disseminat-
ing learning will improve the delivery of
services. Donors can support these needs
by funding stand alone research and en-
couraging the inclusion of components
in initiatives dedicated to the collection
and use of relevant experience, monitor-
ing and evaluation, and wide dissemina-
tion of results.

Recommendations for Research

As the number of legal empowerment proj-
ects expands and as experience broadens
and matures, systematic research collecting
information in the following areas will be
increasingly valuable:

1. Extend and refine understanding of
components of legal empowerment ini-
tiatives. Researchers can assist the devel-
opment of models for effective initiatives
through the systematic collection and
analysis of data on various elements of
legal empowerment initiatives, includ-
ing: sequencing of activities; methods
for providing technical assistance (e.g.,
university programs); use of non-legal
activities (e.g., group formation); and
integration of legal empowerment ac-
tivities into socio-economic and gover-
nance programs, such as those focused
on health and decentralization.

2. Focus on impact. As noted in the in-
troduction to this article, reports of the
impact of legal empowerment initiatives
are increasing, but far more research is
needed. Inrecentyears, evaluation frame-
works for empowerment programs have
emerged, including identification of in-
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dicators of empowerment and methods
of measuring empowerment processes
and impacts.5® Legal empowerment ini-
tiatives will benefit from adaptation and
refinement of these efforts to legal em-
powerment processes and impact.

. Collect and analyze experience with bas-
ket funds and other funding options. Re-
searchers can help donors interested in

Case Studies

funding legal empowerment initiatives
by collecting the experience of donors,
practitioners, grantees, and others with
basket funds and other models; identi-
fying success factors; and using the col-
lected experience to work with donors
and other stakeholders to build funding
models designed to support legal em-
powerment initiatives.
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