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THE LEGAL AID BILL, 2012

A Bill for

AN ACT of Parliament to establish an accessible, sustainable, and accountable system of legal aid, to establish the National Legal Aid Service, to promote legal awareness and greater access to justice and for connected matters.

	
	PART I – PRELIMINARY

	Short title and commencement.
	1. This Act may be cited as the Legal Aid Act, 2012 and shall come into operation on such date as the Cabinet Secretary may appoint and different dates may be appointed for different provisions.


	Interpretation.
	2. In this Act, unless the context otherwise requires – 

“accredited” means a accredited by the National Legal Aid Service under section 51; 
“accredited legal aid provider” means a legal aid provider accredited in terms of section 51;

 “ accredited paralegal” means a person employed by the Service, a government department, accredited  body who has completed a training course approved by the Kenyan School of Law, the Service or a training course conducted by a university in Kenya, an accredited  body and who provides free legal advice and assistance and legal awareness education under the general supervision of an advocate but is not licensed to practice as an advocate;

“advocate” has the meaning assigned thereto in the Advocates Act;

	
	"applicant" means a person who makes an application for legal aid pursuant to this Act or on whose behalf such an application is made; 
“Cabinet Secretary” means the Cabinet Secretary for the time being responsible for matters relating to justice;

“child” means an individual who has not attained the age of eighteen years 

“cooperation agreement” means an agreement entered into between a legal aid provider with the Service which sets out the terms and conditions of their relationship;

“children’s officer” means an officer appointed under the Children Act

 “county service committee means a county legal aid service committee of the service;
“county service office” means a county legal aid service office of the service.

 “Director” means the Director of the National Legal Aid Service appointed under section 14;

“grant of legal aid” means a grant of legal aid under this Act  and includes any amendments to that grant;
“grantee” means a person who has been granted legal aid under this Act;

“Guide” means the Legal Aid Guide referred to in section 87;

“indigent person” means a person who cannot afford to pay for the services of an advocate;
“intermediary” means a person who  advises and assists an accused person or litigant  in the absence of a  legal  aid provider in terms of section  66;

 “Justice advisory centre” means the centre established in terms of section 21; “legal advice and assistance” includes providing information in both criminal and civil cases about the relevant law and legal processes, assisting with alternative dispute resolution, advising on legal issues, assisting with the drafting of documents other than instruments prohibited under the Advocate’s Act, referring matters to advocates, pupil advocates or student lawyer and doing such other things that do not constitute legal representation;

“legal aid” includes- 

(a)  legal advice and awareness creation; 

(b) legal representation;

(c)  assistance— 

(i) with resolving disputes other than by legal proceedings;
(ii) with taking steps preliminary or incidental to any proceedings; and
(iii) in arriving at or giving effect to any out-of-court settlement that avoids or brings to an end any proceedings;

(d) in relation to a justice advisory centre-

(i) the provision of legal information and law-related education; and
(ii) undertaking law-reform and advocacy work on behalf of the community it serves;

“legal aid provider” means a person employed to provide legal advice and assistance or legal representation in a Legal Aid Service office, an advocate in private practice accredited by the Service, a person employed by an accredited civil society organisation, accredited non-governmental organisation or an accredited university law clinic authorized to provide legal aid or an accredited civil society organisation, accredited non-governmental organisation or an accredited university law clinic authorized to provide legal aid; 

“legal representation” means representation by an advocate, pupil advocate or student lawyer;

“list of accredited legal aid providers” means the list of persons accredited by the Service under section 52 to provide legal  aid services under this Act;

“maximum grant” means the maximum amount of legal aid granted under a grant of legal aid;

 “proceeds of proceedings”, in relation to civil proceedings for which legal aid has been granted, means—

(a)  any money or property to which the grantee is entitled under a judgment or out-of-court settlement relating to the proceeding; and

(b) any costs awarded or payable to the grantee under a judgment or out-of-court settlement relating to the proceedings;

 “pupil advocate” means a person serving a period of pupilage under the Advocates Act who is entitled to provide legal representation in court in terms of section 50(4)(b);

 “Service” means the National Legal Aid Service established by section 4 and the offices established by it;

 “student lawyer” means a student lawyer at the university who is entitled to provide legal representation in court in terms of section 50(4)(e)
“university law clinic “ means a law clinic attached to a university in  Kenya, the Kenyan Law School or other institution approved by the Service in which law students provide free legal advice and assistance and student advocates provide free legal representation to indigent persons under the supervision of an advocate.
“Vulnerable groups” includes women, older members of society, persons with disabilities, children, youth, members of minority or marginalized communities, members of particular ethnic, religious or cultural communities

	Objects and purposes of Act.
	3. The objects and purposes of this Act are to-

(a) provide affordable, accessible, sustainable, credible  quality and accountable legal aid services to indigent persons in Kenya at State expense in accordance with the Constitution.
(b) promote access to justice by—

(i) providing a legal aid scheme to assist indigent persons to have access to legal aid

(ii) promoting enhanced legal awareness;

(iii) supporting community legal services through promotion of funding justice advisory centres, education, and research; 

(iv) promoting the settlement of disputes by alternative dispute resolution methods generally promoting enhanced access to justice.


	
	PART II –THE NATIONAL LEGAL AID SERVICE

	Establishment of the National Legal Aid Service.


	4.  (1) There is established a service, to be known as the National Legal Aid Service, which shall be a body corporate with perpetual succession and a common seal, capable of performing all acts that bodies corporate may by law perform including the following-

(a) suing and being sued;

(b) taking, purchasing, charging and disposing of movable and immovable property;

(c)  borrowing money;

(d) entering into contracts; 

(e) establishing legal aid offices, including County Service offices and justice advisory centres; 

(f) establishing a Legal Aid Fund; and 

(g) doing all such things or acts for the proper discharge of its functions under this Act, which may be lawfully performed by a body corporate.

(2) The Service shall be accountable to Parliament through the Cabinet Secretary.

	
	(3)The Headquarters of the Service shall be in Nairobi. 

(4) The Service may establish such regional offices as it considers suitable for the better performance of its functions.
(5) Subject to this Act, the Service may regulate its own procedures and formulate its own rules

(6) The decisions of the Service shall be authenticated by the Chairperson or the Director or any other officer authorized in writing by the Chairperson in that behalf

(7) The common seal of the Service shall be kept in such custody as the Service may direct and shall not be used except on the order of the Service

(8) The common seal of the Service when affixed to a document and duly authenticated shall be judicially and officially noticed and unless and until the contrary is proved, any necessary order or authorization by the Service under this section shall be presumed to have been duly given


	Composition of the Service


	5. (1) There shall be a board of directors of the Service.
(2) The Board of the Service shall consist the following— 

(a) a judge of the High Court nominated by the Chief Justice;

(b) the principal secretary in the ministry responsible for matters relating to Justice; 

(c) a representative of the Kenya National Human Rights and Equality Commission;
(d) a representative of the Law Society of Kenya;

(e) a representative of the Universities that have legal aid clinics;
(f) two representatives of civil society and non-governmental organisations having experience, knowledge and expertise on issues relating to legal aid of which one representative shall reside or be employed in a county outside of Nairobi;

(g) the principal secretary responsible for finance.
 (3) A person shall not qualify to be appointed to the  Board of the Service if such a person is—

(a) not a Kenyan citizen and ordinarily resident in Kenya;
(b) at the relevant time, is a member of the executive body or an employee of a political party;
(c) does not meet the provisions of Chapter six of the Constitution
(d) is an undischarged bankrupt.

(4) Members of the Service shall be appointed by the Cabinet Secretary from a list of nominees provided by the bodies referred to in subsection (1) 
(5)appointment to the Service shall be by notice in the Gazette

(6)The Cabinet Secretary shall, within fifteen days of the appointment of the members, convene the first meeting of the Service at which the members shall elect from amongst their number.

(a) a chairperson; and

(b) a vice chairperson
(7) The chairperson and the vice chairperson shall be of the opposite gender.

(8) Members employed by the state shall not be appointed Chairman or Deputy Chairman.

(9) For the purposes of this section, a Judge shall not be deemed to be employed by the State.
       

(10) The mandate of the Chairman or Deputy Chairman of the Service may be revoked by a secret vote by at least two thirds of the members of the Service for failing to fulfill his or her functions or for inappropriately fulfilling his or her functions under this Act.

(11) Members of the Service shall be paid a sitting allowance. 

	Functions and powers of the Service.


	6. (1) The functions of the Service shall be to-

(a) establish and administer a national legal aid system that is affordable, accessible, sustainable, credible and accountable for purposes of making legal aid available under the provisions of this Act;

(b) advise the Cabinet Secretary on policies on legal aid in Kenya;

(c) encourage the settlement of disputes by way of alternative dispute resolution methods including negotiation, mediation, arbitration and conciliation;

(d) undertake and promote research in the field of legal services, legal awareness and access to justice with special reference to the need for such services among the poor and vulnerable groups;

(e) take necessary steps by way of promoting public interest litigation with regard to consumer protection, environmental protection  and any other matter of special concern to the vulnerable groups; 

(f) cause to be carried out independent evaluation of programmes and schemes implemented in whole or in part by funds provided under this Act;

(g) provide grants in aid for specific schemes to various voluntary social service institutions, out of the amounts placed at its disposal for the implementation of legal aid services under this Act;

(h) develop, in consultation with the Council for Legal Education, programmes for clinical legal education and the training and certification of paralegals and promote, guide and supervise the establishment and working of legal aid services in universities, colleges and other institutions;

(i) take appropriate measures for promoting legal literacy and legal awareness among the public and, in particular, educate vulnerable sections of the society about their rights and duties, under the Constitution and other laws;

(j) coordinate and monitor the functioning of the County  Service offices and the justice advisory centres, paralegals and other legal services organizations and give general directions for the proper implementation of legal aid programmes;

(k)  manage the Legal Aid  Fund; and

(l) do or perform all other things necessary for the purpose of attaining the objects and purposes of this Act.

	
	(2) In addition to the powers and functions expressly provided for under this Act, the Service -

(a) shall determine the policies, priorities and strategies of the service;

(b) may on such terms and conditions as it may determine, appoint such advocates, pupil advocates, student lawyers, lawyers, paralegals and other staff for the Service as it may consider necessary for the performance of its functions under this Act;

(c) accredit and enter into cooperation agreements with private advocates, lawyers, civil society organisations, non-governmental organisations, university law clinics, or university law departments; and

(d) Deal with any matter in accordance with guidelines issued by the board under subsection 3

(e) Ensure that the service performs is functions and exercise its powers in an effective, efficient and economical manner

(f) by direction in writing and subject to such conditions as it considers fit, delegate to any member, committee or the Director any of its functions under this Act.

(3) The Board may issue guidelines specifying matters or classes of matter relating to the provision of legal aid that it requires to be referred to it for decision.


	Tenure of members of the Service.
	7. Unless the appointment of a member is earlier terminated under this act, a member of the Service shall hold office for a single term of six years from the date of appointment and is not eligible for re-appointment:
Provided that in the case of the initial members of the Service, the service at its first meeting cast a ballot and  elect

	
	(a) four persons appointed whose terms of office shall expire at the end of five years;

(b)  four other persons appointed whose terms shall expire at the end of four years;

(2) The chairperson shall hold office for a term of six years from the date of appointment.

(3) Subject to sections 9, any member of the service shall hold and vacate office in accordance with the terms of his/her appointment.

	Termination of appointments in certain circumstances
	8. (1) The office of a person appointed as the chairperson or as a member of the service shall become vacant if the persons

a. dies; 

b. resigns from office by writing under his/her hand addressed to the Cabinet Secretary;

c. violates the provisions of Chapter Six of the Constitution or any other law;

d. is convicted of an offence and sentenced to imprisonment for a term of three months or more without the option of a fine; or

e. is culpable of gross misconduct, whether in the performance of the member’s functions or otherwise;

f. is unable to discharge the functions of his or her office by reason of physical or mental infirmity;

g. is absent from three consecutive meetings of the service without good cause;

h. is declared bankrupt; 

(2) The Cabinet Secretary shall notify the termination of the appointment of the chairperson or a member of the Board of the Service by notice in the Gazette.
(3) An appointment by the Cabinet Secretary to fill a vacancy shall be for the remainder of the term of the member being replaced.



	Meetings of the Service.


	9. (1) The Service shall meet at least once in every three month at the places as determined by the Board.

	
	(2) The chairperson may, upon giving notice of not less than fourteen days, call a meeting of the Service and shall on the request of not less than one-third of the membership convene a special meeting of the Service.

	
	(3) At any meeting of the Service, the quorum shall be one third of members of the Service.

	
	(4) There shall preside at any meeting of the Service—

(a) the chairperson;

(b) in the absence of the chairperson, the vice chairperson; or

(c) in the absence of both, such member of the Service as the members present may elect for the purpose of that meeting.

	
	(5) The Service may invite any person, whose presence is in its opinion desirable, to attend and to participate in the deliberations of the meeting of the Service but such person shall have no vote.

	
	(6) The validity of the proceedings, acts or decisions of the Service shall not be affected by a vacancy in the membership of the Service or by any defect in the appointment or qualification of any member or by reason that any person not entitled to do so took part in the proceedings.

	
	(7) Except as otherwise provided for in this Act, the Service shall regulate its own procedure and formulate its own rules.


	Validity of the decisions of the service
	10. (1) An act or decision of the board is not invalid merely because of –

(a) defect or irregularity in or in connection with the appointment of a member or

(b) a vacancy in the membership of the board including a vacancy arising from the failure to appoint a member.

	Committees of the Service.


	11.  (1) The Service may for the performance of its functions under this Act, constitute such committees of the Service as it may consider necessary and may assign or delegate to the committees such of its functions as it may determine.

	
	(2) The Service may appoint as members of a committee, persons who are not members of the Service, except that at least one member of a committee of the Service shall be a member of the Service.

	
	(3) A person serving as a member of a committee shall hold office for such period as the Service may determine.

	
	(3) Subject to any specific or general directions of the Service, a committee may regulate its own procedure.


	Coordination with other agencies.


	12.  In the discharge of its functions under this Act, the Service shall, act in coordination with other governmental and non-governmental agencies and departments, universities, colleges and others engaged in the promotion of legal aid services and shall

(a) encourage trade unions, corporate bodies and other membership based organizations to establish in-house mechanisms to facilitate the provision of legal aid to their members;

(b) in consultation with the Cabinet Secretary responsible for matters relating to finance, develop incentives, including tax rebates and waivers to persons and organizations that contribute to the Legal Aid Fund or otherwise substantially support the provision of legal aid

	Disclosure of Interest
	13.  (1) A member of the Service who-

(a) in any way has direct or indirect pecuniary interest in a matter being considered, or about to be considered by the Service;

(b) the interest could conflict with the proper performance of the members duties in relation to the consideration of the matter

(2)The members as soon as practicable after the relevant facts come to the member’s knowledge, must disclose the nature of the interest at a members meeting

(3) A disclosure under subsection (1) must be recorded in the minutes of the meeting and unless the board otherwise determines, the members

(a) must not be present during any deliberation of the board in relation to the matter, and

(b) must not take part in any decision of the board in relation to the matter.

	The  Director.
	14. (1) The Service shall appoint a Director of the National Legal Aid Service who shall be the chief executive officer and the secretary to the Service and who shall exercise such powers and perform such functions under the direction of the Service or as may be assigned by the Service.

	
	(2) The Director shall hold office on such terms and conditions as may be determined by the Service.

	
	(3) No person shall be appointed as the Director unless the person has served as an advocate for not less than seven years.

	
	(4) Notwithstanding any provision of any other written law to the contrary, the Director or a representative appointed by the Director in writing, shall have the right to appear and have audience in any court or tribunal.

	No. 4 of 2003
	(5) The Director and the staff of the Service shall be deemed to be public officers within the meaning of the Public Officer Ethics Act.


	Functions of the Director.


	15.  (1)The Director shall, subject to the direction of the Service—
(a) be responsible for the carrying out of the policy decision, priorities and strategies of the service and the day to day administration and management of the affairs of the Service and control of the staff of the Service and

(b) perform such other functions as may be assigned by the Service.

	
	(2) The director shall, unless in any particular case the service otherwise directs in writing, attend all meetings of the service but shall have no vote on any matter falling to be decided by the service at any such meeting.
(3) The director may be removed by the Service only for—
(a) inability to perform the functions of his or her office arising out of physical or mental incapacity; or

(b) misbehavior or misconduct; or

(c) incompetence;

(d) violations of the terms and conditions of service

(4) The director shall be informed of the case against him/her and shall be given an opportunity to defend himself against any allegations against him/her before being removed under subsection 3.

	Officers and other staff of the Service
	16. (1) The Service may appoint such officers and staff of the Service as it may consider necessary for the proper performance of its functions under the act

(2) The officers and other staff appointed under subsection (1) shall serve on such terms and conditions as the Service, with the approval of the Cabinet Secretary, may determine.


	Establishment  and functions of the County Legal Aid Service Committee.
	17. (1) There is established for every County, a committee to be known as the County Legal Aid Service Committee.

	
	(2) The  Committee shall consist of not more than nine members appointed by the Service, including-

(a) a chairperson elected from among the members;

(b)  a representative of the Judiciary;

(c) a representative of the local branch of the Law Society of Kenya;

(d) the County Paralegal Officer;

(e) the County Children’s Officer;

(f) a representative of the Prisons department
(g) a representative of the Police department

(h) a representative of the probation department

(i) two representatives of  civil society and community based organizations working in the County. 


	
	(3) The relevant County Service office shall provide the secretary for its County Service Committee.

	County Service Committee members
	18. (1) The members of the County Service Committee shall hold office for four years and are eligible for reappointment once.

(2) A member of the committee is entitled to an allowance for attendance at meetings of the committee.

(3) The functions of the County Service Committee are –

i. to provide oversight and supervision of the local County Service office and justice advisory centres;

ii. to ensure that the County Service office and justice advisory centres carry out the policy and directives of the Service;

iii. to ensure that the County Service office and justice advisory centres implement legal aid in the County;

iv.  Make recommendations to the Service in relation to any matter referred to the committee by the Service;

v.  to carry out any other functions relating to legal aid as the Service may direct.


	Removal of the members
	19. (1) the board may remove a member of the committee from office at any time for;
(a) of physical or mental incapacity; or
b. misbehavior or misconduct; or
c. violations of the provisions of the Chapter six of the Constitution
d. violations of the terms and conditions of appointment

(2) A member may resign his or her from the committee in writing given to the board.

	Establishment and functions of County Service offices.


	20. (1) There is established for every county, a County Legal Aid Service office.

(2) A County Service office shall be the legal agent of the Service within the county and may under the direction and control of the Service, perform within the county, in the name of the Service, such functions and exercise such powers in relation to legal aid services as are conferred on the Service by or under this Act.

	
	(3) Without prejudice to the generality of subsection (1), a County Service office shall perform and be responsible for all or any of the following functions-

(a) to give effect to the policy and directives of the Service:

(b) the general implementation of legal aid in the County;

(c) to consider applications for legal aid;
(d) coordinate and monitor the accredited legal aid providers within the county
(e) to undertake preventive and strategic legal aid programmes;

(f) to develop training modules and provide training to paralegals;
(g) to organize legal aid camps and clinics, especially in rural and slum areas for the purpose of educating vulnerable sections of the society on their rights as well as encouraging the amicable settlement of disputes;

(h) any other functions relating to legal aid as the Service may direct.

	Justice advisory centres.
	21.(1) There is established for every Ward of a County in Kenya, a justice advisory centre.

	
	(2) A justice advisory centre shall be managed by not less than two trained paralegal staff of opposite gender appointed by the Service.

	
	(3) The functions of  a justice advisory centre shall be to-

(a) coordinate legal advice and awareness within the Ward;

(b) refer cases in need of legal aid services to the local County Service office;

(c) facilitate and conduct legal aid clinics within the location;

(d) encourage the settlement of disputes by way of negotiation, mediation, and conciliation;
(e) perform such other functions as may be assigned by the  local County Service office.

	
	(4) The administrative expenses of the running of the justice advisory centres shall be met by the Service.

	
	PART III – THE LEGAL AID  FUND

	Establishment of the Legal Aid Fund.
	22.(1) There is established a fund, to be known as the Legal Aid Fund.

(2) The Fund shall consist of-

(a)  moneys that may be payable to the Legal Aid Fund from moneys specifically appropriated for the purpose by  Parliament

(b) levies, fees and other moneys paid under this Act; 

(c) any other moneys that may vest in or accrue to the Legal Aid  Fund, whether in terms of this Act or otherwise;

(d) moneys earned by the operation of any programme, project, scheme or enterprise financed from the Fund;

(e) any property, investments, mortgages, charges or debentures acquired by or vested in the Service;

(f) moneys paid to the Fund by way of fees, contributions; loans, grants or donations.

(3) The Service may receive donations, bequests or contributions from any person and shall utilize monies so acquired for such purpose and in accordance with such conditions as the donors, testators or contributors may determine

	
	(4) The Service shall open and maintain such bank accounts as are necessary into which shall be paid moneys payable to the Fund.

	Purposes of the Fund.
	23.The Service shall apply the moneys of the Fund for the purposes of-

(a) securing the representation of persons granted legal aid in accordance with this Act;

(b) the remuneration of legal aid providers for services provided in accordance with this Act;

(c) meeting the expenses incurred by legal aid providers in providing services under this Act;

(d) meeting the expenses of the operations of the County Service Committees and offices;

(e) paying the salaries, allowances, loans, gratuities and pensions of staff of the Service and other payments for the recruitment and retention of staff;

(f) such reasonable travelling and subsistence allowances for members of the Service or members of any committee of the Service when engaged on the business of the Service at such rates as the Service may with the approval of the Cabinet Secretary determine; and

(g) any other expenses properly incurred by the Service in the performance of the Service’s functions.

	Financial Year.
	24..(1) The financial year of the Fund shall be the period of twelve months ending on the 30th June each year or on such other date as may be fixed by the Cabinet Secretary with the concurrence of the Cabinet Secretary responsible for finance.

	
	(2) At least three months before the commencement of each financial year, the Service shall cause to be prepared estimates of the revenue and expenditure of the Service for that financial year.

(3) The annual estimates shall make provisions for all estimated expenditure of the Service for the financial year concerned, and in particular shall provide for the –

(a) payment of salaries, allowances and other charges in respect of the staff of the Service

(b) payment of pensions, gratuities and other charges in respect of staff of the Service

(c) proper maintenance of the buildings and grounds of the Service

(d) maintenance, repair and replacement of the equipment and other property of the Service

(e) payment of allowances of the members of the Service

(3) The annual estimates shall be approved by the Service before the commencement of the financial year to which they relate and shall be submitted to the Cabinet Secretary for approval and after the Cabinet Secretary’s approval, the Service shall not increase the annual estimates without the consent of the Cabinet Secretary

	Investment of moneys.

          
	25. (1) Moneys not immediately utilized or disbursed by the Service may be invested, in such manner as is permitted by the government financial regulations.

(2)The Service shall ensure that proper accounts and other records relating to such accounts are kept in respect of all its activities, funds and property, including such particular accounts and records as the Cabinet Secretary may direct, and shall, in respect of each financial year prepare a balance sheet, and a statement of the financial transactions and status of the fund
(3) within a period of three months from the end of each financial year, the Service shall submit to the Controller and Auditor General, the accounts of the Service together with-

(a) a statement of the income and expenditure of the Service during that year; and

(b) a statement of the assets and liabilities of the Service on the last day of that year

(4) Notwithstanding the provisions of any other written law for the time being in force, the accounts of the Service shall be audited by the Controller and Auditor General.

	Funding services
	26.The Service may fund services as part of the legal aid services by—

(a) entering into contracts with persons or bodies for the provisions of services by them;

(b) making payments to persons or bodies in respect of the provision of services by them;

(c) making grants or loans to persons or bodies to enable them to provide, or facilitate the provision of services;
(d) establishing and maintaining bodies to provide or facilitate the provision of services;

(e) itself providing services; or

(f) doing anything else which it considers appropriate for funding services.

	
	PART IV – GRANT, REVIEW OF DECISIONS ON APPLICATIONS FOR, AND WITHDRAWAL OF LEGAL AID

	General principles of legal aid.


	27.(1) Legal aid shall be granted at the expense of the state to—

a.  a person or group of persons who need legal services but who cannot afford to pay for the services; or

b.  a child.

	
	(2) Legal aid may be granted in civil or criminal proceedings.

	
	(3) Except as is otherwise provided under this Act-

(a) the assistance or representation by way of legal aid shall not affect the relationship between or the rights of an advocate and a client or any privilege arising out of such relationship;
(b)  the rights conferred by this Act on a grantee shall not affect the rights or liabilities of any other parties to any proceedings or the principles on which the discretion of any court is normally exercised.

(4) The Legal Aid Service shall—
(a) establish priorities for the areas of law, types of proceedings for which it will provide legal aid services; and
(b) establish policies for the kinds of legal aid services to be provided in the different areas of law, types of cases and types of proceedings.

	
	(a) 

	Persons eligible for legal aid.


	28.A person is eligible for the grant of legal aid if that person has insufficient means to enable him or her to obtain private legal services and —
(a)  he or she is a citizen of Kenya or is resident in Kenya; or

(b)  he or she is an asylum seeker or refugee under the Refugees Act;
(c) He or she is a victim of human trafficking
(d) he or she is an internally displaced person or a stateless person; or

(e) the matter in respect of which legal aid is sought is in an area of law and is a type of case and type of proceedings for which the service provides legal aid services;

(f)  the matter is of public interest;

(g) he or she applies in accordance with the guide;
(h) he or she meets the prescribed  eligibility requirements;

(i)  the application for legal aid services is approved, in accordance with the procedures set out in the guide

	Grant of legal aid in constitutional matters.
	29.The Service may grant legal aid to an applicant in respect of proceedings in which the applicant asserts constitutional rights if that applicant has reasonable grounds for taking, defending, prosecuting or being a party to the proceedings.

	Grant of legal aid in criminal matters.
	30. (1) The Service may grant legal aid to an applicant in respect of proceedings in criminal matters if—

(a) the applicant is a natural person charged with or convicted of an offence; and

(b) it appears to the Service that the applicant does not have sufficient means to enable him or her to obtain legal assistance; and
(c) either—

(i) the offence to which the application relates is punishable by a term of imprisonment; or

(ii) it appears to the Service that a substantial injustice would otherwise result if the applicant is not granted legal aid.


	Grant of legal aid in civil matters.
	31. (1) The Service may, subject to this section grant legal aid to an applicant in respect of civil proceedings if the applicant is-

(a)  a natural person, whether resident in Kenya or not; or
(b) a trustee corporation that applies for legal aid in connection with proceedings in which it is concerned in a representative, fiduciary, or official capacity.

	Legal aid not available in certain civil matters
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	32.Legal aid shall not be available in respect of civil proceedings –

(a) to a company, corporation or trust or public institution; 

(b) in a matter of taxation;

(c) non-litigious matters;

(d) matters involving the recovery of debts;

(e) bankruptcy and insolvency proceedings;

(f) defamation cases; and

(g)  matters in which the applicant is a company, civil society or non-governmental organization or some other artificial person. 


	Variation of a decision to provide legal aid.
	33.A decision to provide legal assistance to a person under this act maybe varied at any time so as to—
(a) terminate the provision of legal assistance; 

(b) alter the nature or extent of the legal assistance (including the variation of a decision relating to the person or persons who will provide legal service)

(c) make the provision of legal assistance subject to condition; or 

(d) alter a condition to which the provision of legal assistance is subject.

	Several parties to a suit
	34.(1) If an applicant applies for legal aid in connection with a matter in which more than one person are parties with the same interest, and the applicant is entitled to sue or be sued on behalf of all those persons, the Service shall refuse to grant legal aid if it is satisfied that the refusal of legal aid to the applicant would not seriously prejudice the rights of the applicant or it would be proper for the other persons having the same interest to pay for the proceedings.

	
	(2) Except in the case of public interest matters, if an applicant has the right to be joined with others as plaintiff in one action because a common question of law or fact arises, the Service may grant legal aid to the applicant that is limited to the proceedings necessary to preserve the applicant’s right to relief.


	Application for grant of legal aid.


	(b) 35. (1) An application for a grant of legal aid-

(a) shall be made to the Service in the prescribed manner; 

(b) shall include a statement of financial means in a form prescribed by the Service; and
(c)  shall, subject to subsection (2), be made before the final disposition of the matter to which the application relates by a court, tribunal or any other means.

	Persons who may apply for 

legal aid
	36.An application for legal aid may be made by the applicant in person, or any other person authorized by him or her or any person or organisation on behalf of the applicant. 

	Persons in lawful custody.


	37.(1) The Officer in charge of a place of custody shall ensure that every person held in lawful custody, is informed by the duty officer about the availability of legal aid within twenty-four hours of the person first being admitted to custody and is asked whether he or she desires to seek the grant of legal aid.


	
	(2) There shall be maintained in every prison, police station or other place of lawful custody a register in which shall be entered the name of every person held there and the response of each such person when asked if he or she desires to seek the grant of legal aid.

	
	(3) Every prison, police station or other place of lawful custody shall provide, to each person who so requests, free of charge, a legal aid application form.

	
	(4) The officer-in-charge of a prison, police station or other place of lawful custody shall ensure that a legal aid application form is properly completed and is promptly delivered to the nearest County Service office and its receipt is acknowledged by the Service.


	Duties of judges and magistrates 


	38.(1) A court before which an unrepresented accused person in court shall inform such person of his or her right to legal representation and in the case of an indigent accused person, notify and direct him to a County Service Office or an accredited legal aid provider.

(2) Where a child is brought before a court in proceedings under the Children act or any other written law, the court may where the child is unrepresented, order that the child be granted, order that the child be granted legal representation.

(3) A failure to comply with this section and section 19 of this Act may result in an application being made for the trial or proceedings to be declared a nullity.

	Decision on application for legal aid.


	39. (1) On an application for legal aid, the Service may, in respect of the whole or any part of the matter, proceedings or appeal -

(a)  grant legal aid to the applicant subject to terms and conditions set; 

(b) grant legal aid on an interim basis pending further consideration of the application; 

(c) request further information from the applicant, the proposed legal aid  provider, or both; or

(d) decline the application.

	
	(2) When granting legal aid other than on an interim basis, the Service—

(a)  shall specify the conditions, if any, attaching to the grant; 

(b) shall identify the accredited legal aid provider of the legal aid services; and

(c) may specify a maximum grant.

	
	(3) The Service shall make a decision on every application for legal aid without undue delay but not later than seven days from the date of such application. 

	
	(4) The decision  of the Service shall be made in writing and shall contain the following information-

(a) the matter for which the legal aid is granted or not granted;

(b) the reasons for refusal for legal aid and the right of appeal to the Service and the High Court; 

(c) the date as of which the legal aid is granted;

(d) the benefits included under the grant of legal aid;

(e) the possible deductible amount from the grant to the grantee; and

(f) the name of the legal aid provider assigned to the grantee.

	
	(5) Where legal aid is granted, the Service shall issue a certificate of grant of legal aid to the grantee and shall send a copy of such certificate to the designated legal aid provider.

	Conditions on grant of legal aid


	40. (1) A grant of legal aid may be subject to the condition that the grantee shall pay to the Service a repayment calculated in such manner as the Service may in the Guide provide.

	
	(2) A grant of legal aid may be subject to a condition that the grantee shall authorize a charge to be registered in favour of the Service over specified property of the grantee as security for the repayment.

	Notification of other parties.


	41.(1) When a party to civil proceedings is granted legal aid, the legal aid provider under the grant shall immediately give notice of that fact to every other party to the proceedings, and to the registrar of the relevant court.

	
	(2) If any other person subsequently becomes a party to the proceedings, the legal aid provider shall give notice to the new party.

	
	(3) If the grant of legal aid is withdrawn, the legal aid provider under the grant shall notify all parties to the proceedings of that fact.

	Notification of change in circumstances.

	42.(1) An applicant for legal aid, a grantee and any person acting for a grantee as a  advocate, next friend, guardian ad litem, or in any other capacity, shall notify the Service of -

(a)  any increase in the income or disposable capital of the grantee by an amount that could affect the grantee’s eligibility for legal aid; and

(b) any change to the address of the grantee or of the person acting for the grantee.

	
	(2) For the purposes of subsection (1), a grantee is deemed to have waived any legal professional privilege that might otherwise prevent a person acting for the grantee from complying with that subsection.

(3) Where a grantee or person responsible for the applicant failed to give information under subsection 1 (a) above, the service will cancel the certificate and cease to provide legal aid services to the applicant and may declare that, with respect to part of the legal aid services rendered, the applicant is not entitled to legal aid services, and the service may recover from the applicant the amount that it has paid or is obligated to pay to the service provider

(4) Where an advocate or service provider has knowingly failed to discharge any obligation to give information under subsection 1(a) above, the service may declare with respect to part or all of the legal aid services, the advocate, lawyer or service provider is not entitled to payment by the service and, if any payment has already been made to such services, the service may recover the amount it has paid for services rendered after the date of the failure to discharge the obligation.

	Service to keep grantee informed.


	43.The Service shall give notice to a grantee of the conditions of the grant of legal aid-

(a)  when the grant is first made; 

(b) whenever the grantee asks for such a notice; 

(c) whenever any material change is made to the conditions; and

(d) when an amendment is made to the maximum grant of legal aid.

	Application for review to grant of legal aid.
	44.(1) An application for a review to a grant of legal aid may be made to the Service, in the prescribed manner by the grantee or the legal aid provider. 

	
	(2) On an application for review to a grant of legal aid, the Service may confirm the grant or amend it in any manner consistent with this Act and the Regulations and Guide made under this Act.

	Review of the legal aid decision.


	45.(1) If the criteria for legal aid have not been met, or if the circumstances have changed or ceased, the Service may review a legal aid decision or decide that legal aid shall cease.

	
	(2) A legal aid provider may with the consent of the grantee carry on with a legal brief even if the grantee is no longer entitled to legal aid, but any service subsequent to cessation of legal aid shall be subject to a full charge payable by the grantee.

	Withdrawal of legal aid
	46.(1) A grant of legal aid shall not be withdrawn until the Service has given the grantee and legal aid provider notice in writing of its intention to do so, specifying the ground on which the Service considers the grant should be withdrawn.

(2) A grantee and service provider who is served a notice pursuant to subsection (2) shall within fourteen days of receipt of such notice submit to the Service a written statement of objection to the cancellation.

(3) The Service shall inform the grantee and service provider of its decision within fourteen days of receipt of the statement of objection.

	
	(4) If a grant of legal aid is withdrawn, the Service shall immediately notify the grantee and the legal aid provider of-

(a) the date on which the withdrawal takes effect;

(b) the reasons for the withdrawal; and

(c) the grantee’s rights to seek a review of the decision.

	Consequences of withdrawal of legal aid.


	47.(1) The withdrawal of legal aid does not affect—

(a) the grantee’s obligations arising out of the conditions of the grant; 

(b) the Service’s rights to enforce the obligations arising out of the conditions of the grant; 

(c) the Service’s obligations to pay for the services provided under the grant before the date of its withdrawal.

	
	(2) If legal aid is withdrawn in respect of a grantee, the legal aid provider has the right to recover from the grantee the difference between the amount paid or payable by the Service under this Act and the full amount of that provider’s fees and disbursements.

	Review of decisions of the Service.
	48. (1) Subject to subsection (4), a grantee, or an applicant for legal aid, who is aggrieved by a decision of the Service that affects the person, may apply to the Service for a review of the decision on the grounds that the decision is manifestly unreasonable or is wrong in law.

	
	(2) When the Service receives an application for a review, the decision shall be reconsidered by a person or persons other than the person or persons who made the original decision, and the person or persons undertaking the review may take into account any new or additional information supplied by the person applying for the review.

	
	(3) The Service may decline to review a decision if the Service has already reviewed that decision or a decision relating to substantially the same issue.

	
	(4) The decisions that may be reviewed are decisions that affect the applicant for review and that relate to any one or more of the following-

(a) an application for legal aid;

(b) any conditions imposed on a grant of legal aid;

(c) the suspension or cancellation of the accreditation of a legal aid provider;

(d) any amount payable by a grantee, under a grant of legal aid;

(e) the identity of any legal aid provider in a grant of legal aid;

(f) the maximum grant under a grant of legal aid;

(g) the withdrawal of, or amendment to, a grant of legal aid;

(h) the enforcement of any condition imposed on a grant of legal aid; or

(i) any changes to, or dealings with, a charge on property arising out of a grant of legal aid.

	
	(5)A legal aid provider or former legal aid provider may apply to the Service for a review of a decision relating to the amount payable by the Service to that provider or the suspension or cancellation of a legal aid provider’s accreditation, on the grounds that the decision is manifestly unreasonable or is wrong in law.

	
	(6)An application for review shall be made and dealt with in such manner as the Service may in the Regulations and Guide provide.

	Termination of legal aid providers’ mandate by grantee
	49.(1) A grantee may request the Service to terminate the mandate of a designated legal aid provider for good cause shown, in which case the Service shall appoint another legal aid provider to represent the grantee

(2) Notice of such termination shall be given to the service and to the service provider.

(3) Upon termination of such mandate by the Service, the service provider shall be entitled to such payment for such services done from the Service.

	Appeal to High Court


	50.An applicant, a grantee or a legal aid provider who is aggrieved by a decision of the Service may appeal to the High Court.


	
	PART V –ACCREDITATION OF LEGAL AID PROVIDERS

	Accreditation of legal aid providers


	51.(1).The Service may accredit, or authorize others to accredit, person or bodies providing services of the descriptions specified in the Regulations and Guide and any system of accreditation shall include the provision for monitoring of the services provided by accredited persons and bodies and for the withdrawal of accreditation from any providing services of unsatisfactory quality

(2) The Service may charge—

(a) for accreditation;

(b) for monitoring the services provided by accredited persons and bodies, and

(c) for authorizing accreditation by others:

(3) Persons or bodies authorized to accredit may charge for accreditation, and for such monitoring in accordance with the terms of their authorization 

	
	

	
	(4) The Service may accredit—

(a) advocates;
(b) pupil advocates;

(c) non-advocate lawyers;

(d) law teachers;

(e) law students;

(f) paralegals employed by the service, government and accredited bodies;
(g) civil society or non –governmental organisations and
(h) university law clinics,

to provide legal advice and assistance to persons who are entitled to such services under this Act.

	List of accredited legal aid providers.


	52.(1) The Service shall establish and maintain a list of accredited legal aid providers which shall show their names, the legal services each legal aid provider is accredited to provide, and any conditions attaching to the accreditations.

	
	(2) The Service shall ensure that the list, whether in printed or electronic form, whichever is appropriate, is available for inspection free of charge by members of the public at police stations, courts and prisons and such other public places as may be determined by the Service.

	Eligibility for accreditation
	53.The following are eligible to apply for accreditation and listing as accredited legal aid providers—

a. advocates or pupil advocates serving under an advocate in private practice;

b. advocates operating under the pro bono programme of the Law Society of Kenya;

c. advocates, pupil advocates, lawyers, law teachers, law students or paralegals employed in an accredited body university law clinic; or 

d. Civil Society Organisation, Non-governmental organizations and University law clinics.

	Accreditation criteria.


	54.(1) The Service may develop and adopt accreditation criteria for determining when a person may be approved to provide specified legal aid services.

	
	(2) In developing new or amended accreditation criteria the Service shall consult with the Law Society of Kenya, the Attorney-General, the Cabinet Secretary, civil society organizations, non-governmental organisations and any other persons that the Service considers may assist it in relation to the particular accreditation criteria under development.

	
	(3) Before adopting any accreditation criteria, the Service shall give notice in the Gazette of-

(a) the service or services to which the criteria relate; and

(b) the date on which the criteria shall come into force; and

(c) details of how copies of the criteria may be obtained.

	Applications for accreditation.
	55.(1) A person applying for accreditation, or amendment to his or her accreditation, shall apply in the prescribed manner to the Service.

	
	(2) If the Service accepts all or part of a person’s application, the Service shall notify the person of the type of legal aid service to be entered in the person’s accreditation and any conditions attaching to such accreditation and shall enter the details thereof in the person’s details on the legal aid accreditation list.

	Effect of accreditation.


	56.(1) A person may not provide legal aid services under this Act unless he or she is listed as accredited to provide those services.


	
	(2) The Service shall not pay for services provided by an accredited legal aid provider who, at the time of providing the services, was not accredited to provide them or who provided the services in breach of any conditions attached to an accreditation.

	Obligations relating to professional conduct.


	57. (1) Except as may be expressly provided for by or under this Act, the fact that an accredited legal aid provider provides services under this Act does not in any way affect that provider’s obligations under any rules or codes of conduct of any professional or similar body to which that provider belongs, nor does it in any way affect their rights, obligations, responsibilities, or duties as a member of such body.

	
	(2) Accredited legal aid providers shall enter into cooperation agreements with the Service, and shall adhere to and implement the terms and conditions of such agreements.
(3) Accredited civil society and non-governmental organizations and university law clinics have the right to advertise that they are accredited as legal aid providers by the Service.

	Obligation to refer grantee to psychosocial services
	58.Where appropriate, a legal aid provider may refer a grantee to a relevant state or non-governmental psycho-social support service provider.

	Unauthorized payments


	59.No accredited legal aid provider shall take payments from or in respect of a person to whom legal aid services are provided under this Act unless such payments are authorized by or under this Act.

	Legal aid disbursements.


	60.Except as otherwise authorized by the Service, an accredited legal aid provider shall pay all disbursements relating to a legally aided matter, but may claim for reimbursement of those costs.

	Protection of interests of the Service.


	61.(1) Every person who provides legal aid services under a grant of legal aid—

(a) shall take all reasonable steps to protect the interests of the Service;

(b) has a duty not to do or permit anything that would or might effect the transfer of property subject to a charge in favour of the Service; and

(c) shall advise the Service if he or she is aware that the grantee has avoided, is avoiding, or is attempting to avoid making payments to the Service from proceeds of proceedings.

	
	(2) If a person to whom subsection (1) applies fails to fulfill his or her duties under that subsection, the money that should have been paid to the Service under a charge or from proceeds of proceedings, may be deducted from any money owing by the Service to that person.

	Records, monitoring and evaluation.
	62.(1) Legal aid providers shall keep proper records of their activities on behalf of their clients as determined by the Service. 

(2) The Service shall monitor and evaluate the quality of legal representation in legal aid cases in accordance with the procedures established by the Service.

(3) Where the results of monitoring and evaluation conducted under the provisions of subsection (2) indicate that a legal aid provider has been guilty of unprofessional conduct, the Service shall refer the matter to the relevant professional body for disciplinary action.

	Temporary suspension of accreditation.
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	63.(1) The Service may temporarily suspend any one or more approvals in a listed legal aid provider’s accreditation if the accredited provider is charged with an offence or is subject to disciplinary procedures under the Advocates Act, Non Governmental Organization Act and the Service considers that this shall have an adverse effect on the interests of grantees generally or in any particular case.

	
	(2) The Service may temporarily suspend an accreditation under this section for a specified period of time, or until the outcome of the matter that the person is charged with or is subject to.

	
	(3) A legal aid provider whose accreditation is temporarily suspended ceases to be accredited to provide the relevant service, and the Service shall not pay for any services of that kind that are provided after the date on which the temporary suspension takes effect.

 (4) A legal aid provider whose accreditation is temporarily suspended may request the Service to review its decision in terms of section 25.

	Cancellation of  accreditation..


	64. (1) The Service may cancel a legal aid provider’s accreditation on any of the following grounds—
(a) the Service is satisfied that the accreditation was given by mistake;

(b) the accredited person or body does not meet the accreditation criteria, whether those criteria were adopted before or after the accreditation was given;

(c) the person or body is not providing, or has not provided, the service for which they are  accredited to a standard that is acceptable to the Service;

(d) the person or body has become bankrupt or has entered into an arrangement with his or her creditors;

(e) the person or body has failed to comply with one or more of the conditions of the accreditation; or

(f) the person is convicted of an offence, or subject to an order made under the Advocates Act and the Non Governmental Act.

	
	(2) A person or body whose accreditation is cancelled shall cease to be approved to provide the relevant service, and the Service shall not pay for any services of that kind provided after the date on which the cancellation takes effect.
(3) A legal aid provider whose accreditation is cancelled may request the Service to review its decision in terms of section 30.

	Legal advice and assistance by paralegals

Legal Advice and assistance by an intermediary
	65. (1) Accredited paralegals employed by the Service, or accredited body may provide legal advice and assistance in terms of this Act, the Regulations and Guide.

(2) Accredited paralegals may be paid by the Service, accredited body employing them but may not demand payment of a fee from an indigent person who qualifies for legal aid in term of this Act.
66.(1) where an accused person or any litigant appears in a court or tribunal in a jurisdiction where no legal aid provider is available the court may allow such a person or litigant to be advised and assisted by an intermediary who may not represent the accused person or litigant

(2) an intermediary who assists an accused person or a litigant under sub section (1) shall not charge a fee for his or her service

	
	PART VI – ENFORCEMENT OF CONDITIONS OF GRANT OF LEGAL AID

	Terms of provision of funded services


	67.(1) Regulations and Guide may provide that in prescribed circumstances, an individual for whom services are so funded shall-

(a) pay a fee of such amount as is fixed by or determined under the regulations and guide;

(b) if his or her financial resources are, or relevant conduct is, such as to make him liable to do so under the regulations, pay the cost of the services or make a contribution in respect of the cost of the services of such amount as is so fixed or determined; or

(c) if the services relate to a dispute and he has agreed to make a payment ( which may exceed the cost of the services) only in specified circumstances, make those circumstances a payment of the amount agreed, or determined in the manner agreed, by him or her.

(2) In this section, “relevant conduct” means conduct in connection with the services (or any application for funding) or in, or in connection with, any proceedings in relation to which they are provided.

(3) The regulations and guide may include provisions for any amount payable in accordance with the regulations to be payable by periodical payments or one or more capital sums, or both

(4) The regulations and guide may also include provisions for the payment by an individual of interest ( on such terms as may be prescribed) in respect of—

(a) any payment in respect of the cost of services required by the regulations to be made by him later than the time when the services are provided, or

(b) so much of any payment required by the regulations to be made by him which remains unpaid after the time when it is required to be paid.

	Charges on proceeds of proceedings.
	68.(1) Subject to subsection (2), the proceeds of proceedings to which a grant of legal aid relates are subject to a charge in favour of the Service for the amount of the repayment payable under the grant of legal aid.

	
	(2) The Service may, on application by a grantee, if it considers that, having regard to the value or nature of the property and all other relevant circumstances, it would be just and equitable to do so, exempt the whole or any part of any property that is part of the proceeds of proceedings from being subject to a charge under this section.

	Transfer of charge
	69. (1) If any property of a grantee is subject to a charge under this Part, the Service may, if it considers that it would be unjust or unreasonable to require immediate payment of the amount charged, enter into an agreement with the grantee for the release of all or part of the property from all or part of the charge.

	
	An agreement under subsection (1) may provide for all or part of the charge to attach to any other property of the grantee, and may be subject to conditions.

	Enforcement of charge.


	70.(1) In order to recover a debt due to the Service under a grant of legal aid, the Service may enforce the charge in any manner that would be available if the charge had been given between the parties.

	
	(2) A transfer or act done with the intention, or having the effect, of defeating a charge referred to in subsection (1) is void as against the Service, except where the transfer or act is to or in favour of a purchaser in good faith for value who, at the time of the transfer or act, had no notice of the charge.

	Recovery of costs and benefits
	71.(1)Where the Service has assisted a successful legally grantee who has been awarded costs against an unsuccessful litigant, such legally grantee is deemed to have ceded such costs to the Service.
 


(2) Where the Service has assisted a successful legally grantee in a civil claim for damages and the successful legally grantee has received payment as a result of a settlement or judgment, such amount of such monies received shall be paid to the Service provided that claims for maintenance for spouses and children and related claims shall not be regarded as damages for the purposes of this subsection.

(3) Where an advocate who is a member of the Law Society of Kenya’s pro bono scheme has assisted a successful legally grantee who has been awarded costs against an unsuccessful litigant, and such legally grantee is deemed to have ceded such costs to the Service, the Service shall be entitled to such percentage of such costs.

	 Enforcement of judgment.
	72.(1) A legal aid provider shall take all steps necessary to enforce a judgment or out-of-court settlement in order to recover the proceeds of proceedings.

	
	(2) If the legal aid provider fails to take the steps necessary to enforce a judgment or out-of-court settlement in order to recover the proceeds of proceedings, the Service may enforce the judgment or out-of-court settlement as if it were in favour of the Service, and may recover the costs of doing so from the legal aid provider.


	
	PART VII– AWARD OF COSTS

	Liability of grantee for costs.


	73. (1) If a grantee receives legal aid for civil proceedings and loses the case, unless there are exceptional circumstances that person shall not have an order of costs awarded against him or her.

	
	In determining whether there are exceptional circumstances under subsection (1), the court may take account of any of the following conduct by the grantee-

(a) any conduct that causes the other party to incur unnecessary cost;

(b) any misleading or deceitful conduct;

(c) any unreasonable pursuit of one or more issues on which the grantee fails;;

(d) any unreasonable refusal to negotiate a settlement or participate in alternative dispute resolution;

(e) any other conduct that abuses the processes of the court.

	Costs against a grantee.
	74.If an order is made under section 75 specifying that a grantee is liable for costs the Service shall not be liable for such costs if the grantee is unable to pay the costs.

	Grantee not required to provide security for costs
	75.Unless there are exceptional circumstances, a grantee shall not be required to provide security for costs during litigation or appeal proceedings.

	
	PART VIII – PAYMENT FOR LEGAL AID WORK

	Fees payable.
	76.(1) Subject to any legal aid arrangement, the Service may determine scales of payment to be made to legal aid providers for the performance of services on behalf of the grantees

(2) The payment to be made to private law practices for the performance of services on behalf of grantee is 

(a) the amount payable under the applicable scale determined pursuant to subsection (1)

(b) in any matter for which an applicable scale has not been determined an amount determined by the Service

(3) the Service must consult with the professional associations that it considers it appropriate to consult, before making a determination under subsection (1)

(4) Despite subsection (1) the Service may enter into an agreement with a legal aid provider to undertake work on behalf of a grantee for payments which are different from those already determined

	Legal aid provider to claim for payment.


	77.(1) A claim for payment in respect of legal aid provided under this Act  shall be made by the legal aid provider to the Service in the prescribed manner and shall show-

(a) the fees claimed by, or the charges attributable to, the legal aid provider; and

(b) the fees claimed by, or the charges attributable to, any other provider who acted on the matter; and

(c) the disbursements claimed by the legal aid provider and any other provider who acted on the matter.
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	(2) The fees of a legal aid provider who is an advocate shall be in accordance with the Advocates (Remuneration) Order prescribed under the Advocates Act or such lower fees as may be agreed in the legal aid tariff between the Service and the Law Society of Kenya.

	Service to pay approved claims.
	78.(1) The Service shall pay the legal aid provider in respect of every claim or part of a claim that is approved for payment.

	
	(2) The Service shall not withhold payment of part of a claim on the ground that another part of the claim has been deferred for examination or declined.


	Examinations and audits of legal aid providers.


	79.(1) Every examination of a claim, or part of a claim, shall be conducted by the officers of the service in accordance with the approved rates and agreement entered into.

	
	(3) The Service may audit any legal aid provider at any time to assess the quality and value of the services provided by the legal aid provider that have been, or may be, paid for by the Service.

	
	(4) A legal aid provider who is subject to an examination or audit shall co-operate with the officer or auditor and, in particular, shall ensure that the officer or auditor is given access at all reasonable times to all documents under the control of the provider that relate to the claim under examination, or to matters for which the provider has claimed or may claim payment from the Service.

	Waiver of debt, writing of debts
	80.(1) The Service may decide not to recover a debt due or write off any debt due to the Service by a grantee under a grant of legal aid if—
(a) the enforcement of the debt would cause serious hardship to the grantee;

(b) the cost to the Service of enforcing the debt is likely to exceed the amount of the debt that is likely to be repaid;

(c) the Service considers that it would be just and equitable not to recover the debt.

	
	(2) The Service may make a decision under subsection (1) at the time that legal aid is granted, or at any time after it is granted and if the Service so decides, the debt shall be treated as having been written off and the Service shall give notice to the debtor of the write-off.

	
	(3) The waiver of a debt or the write-off of a debt does not affect the Service’s obligation to pay any person who provided legal services under the relevant grant of legal aid.

	Examination of cost of services.


	81.A grantee may request the Service to examine the cost of services under a grant to the person if the grantee considers that the legal aid provider has claimed in respect of more time than was actually spent providing services under the grant or has claimed for disbursements that were not in fact used in providing those services.

	Refund of excess payments.


	82.The Service shall refund any amount paid by a grantee to the Service that is more than the grantee is or was required to pay to the Service.

	
	PART IX – MISCELLANEOUS PROVISIONS

	Alternative Dispute Resolution


	83.(1)The Service shall where it deems it appropriate recommend parties to a dispute to use method of alternative dispute resolution and may for that purpose provide the parties with such services at the expense of the Service. 
(2) The following persons may benefit from the services of the of alternative dispute resolution—

(a) a person who has applied for legal assistance whether or not the application for legal assistance is successful; or

(b) a person who has who has not applied for legal assistance but have been referred to the Service to engage in an alternative dispute resolution program.

(2) An alternative dispute resolution services may be provided by—

(b) officers or employees of the Service;

(c) persons or bodies with expertise in the area of alternative dispute resolution that are engaged by the Service specifically to conduct an alternative dispute resolution program.

	Disclosure of information.


	84.Except for the purpose of this Act, no member of the Service or its employees or persons employed in the administration of this Act shall disclose information relating to a legally grantee which is obtained in the course of their duties.

	Annual report and other reports.


	85. (1) The Service shall, not later than three months after the expiration of each financial year, submit to the Cabinet Secretary an annual report covering the activities and the operations of the Service under this Act during the year. 

	
	(2) The annual report of the Service shall indicate—

(a) the total amount paid out by the Service during that year in respect of legal aid;

(b) the number of persons legally aided during that year and their distribution by type of matter and by county;

(c) the total of all other amounts paid out by the Service during that year out of the funds of the Service; 

(d) the total of all amounts received under this Act by the Service during that year by way of repayments from grantees; 

(e) the total amount spent by the Service during that year on administrative and recurrent expenses; 

(f) the total amount spent by the Service during that year on education and research; 

(g) the number and distribution of advocates both private and public engaged in legal aid;

(h) the Service’s assessment of the impact of legal aid services on access to justice;

(i) the challenges, if any, faced in the implementation of the Act; and

(j) any other matter necessary to give an overall picture of the operation of the Act during the year to which the report relates.

	
	(3) The Cabinet Secretary shall within one month after the receipt of the annual report submit the report to Parliament together with a statement of the Cabinet Secretary’s views on the performance of the Service during the year to which the report relates.

	
	(4) The Service shall submit to the Cabinet Secretary any other report that the Cabinet Secretary may in writing request.

	Reports of County Service offices and County Service Committees.

	86. (1) The County Legal Aid Officer of each local County Service office shall submit to its local County Service Committee quarterly reports on the activities of the County Service office and justice advisory centres in the county.

(2) The Secretary of each County Service Committee shall, not later than such date as may be determined by the Service, submit to the Director half yearly reports on the activities of the Committee and the running of legal aid services in the county.

	Legal aid  guide.
	87.At least once in every two years, the Service shall prepare and publish in the Gazette a Legal Aid Guide detailing in simple language the provisions of this Act and other relevant legislation and regulations, the policies and directives of the Service and the legal aid services available from the Service under this Act and how they can be accessed by members of the public. 

	Protection from personal liability.
	88.No action by or thing done by a member of the Service or by any officer, employee or agent of the Service shall, if the act or thing is done or omitted to be done in good faith for executing the functions, powers or duties of the Service under this Act, render the member, officer, employee or agent or any person acting on their directions personally liable for any action, claim or demand.

	Service may require financial information.


	89.The Service may require a grantee or applicant for legal aid to provide up-to-date information about the person’s financial means if the Service requires the information to make any decision under this Act.

	Regulations.


	90.(1) The Service may with the approval of the Cabinet Secretary make Regulations generally for the better carrying out of the provisions of this Act.

	
	(2) Notwithstanding the generality of subsection (1), Regulations made under this Act may make provision for all or any of the following purposes-

(a) providing for forms of conduct that shall constitute an offence under this Act;

(b)  prescribing the offences, matters or proceedings or the categories of offences, matters or proceedings in respect of which legal aid shall granted or not granted;

(c) providing for the procedures for the provision of legal aid to persons detained at police stations, or in remand, prison or other places of custody;
(d) providing for procedures and terms and conditions  of accreditation of service providers
(e) specifying the records to be kept by legal aid providers in relation to legal aid assignments and otherwise, and the reports to be submitted to the Service;

(f) prescribing the manner of applying for legal aid under this Act;

(g) as respects the manner of assessing the means of applicants and the eligibility of applicants for legal aid;

(h) determining the amount or amounts payable by a grantee;

(i) prescribing a method or methods for calculating what maximum grant, if any, should be set under a grant of legal aid in respect of proceedings ;

(j) prescribing the manner in which applications for, and grants of, legal aid in respect of minors, and other persons with special requirements, are to be dealt with;

(k) prescribing a class or classes of defendants to whom priority shall be given or for whom services may be limited;

(l) prescribing conditions relating to the delivery of services under any scheme;

(m) prescribing matters relating to the way in which the Service administers charges, including prescribing maximum rates of interest that may be charged;

(n)  prescribing amounts or methods for calculating the cost of services;
(o) Prescribing the circumstances and terms of refusal, variation and withdrawal of legal aid
(p) prescribing anything required or authorized by the Act to be prescribed;

(q) providing for any other matters contemplated by the Act, necessary for its administration, or necessary for giving it full effect.

	Offences and penalties


	91.Any person who contravenes the provisions of this Act or its Regulations commits an offence and is liable on conviction to a fine of two hundred and fifty thousand shillings or to imprisonment for one year.

	Supercession, savings and transitional.
	92.(1) In any matter relating to legal aid, in the event of any conflict between the provisions of this Act and those of any other law, the provisions of this Act shall apply.

	
	(2) Until the Service is established, the National Legal Aid and Awareness Steering Committee appointed under the Ministry of Justice, National Cohesion and Constitutional Affairs and in existence immediately before the coming into force of this Act shall continue to operate as if it were the Service appointed under this Act.

	
	(3) A case handled by the Pilot Legal Aid Scheme in existence immediately before the coming into force of this Act and which is not concluded shall continue and be concluded in such manner as the Service shall determine.

	
	(4) Any asset, a right or property held on behalf of the Pilot Legal Aid Scheme in existence immediately before the coming into force of this Act shall be transferred to the Service.

	
	(5) An obligation or liability subsisting against the Pilot Legal Aid Scheme immediately before the coming into force of this Act shall on the commencement of this Act subsist against the Service.

	Act to bind the Government.
	93.This Act binds the Government.



MEMORANDUM OF OBJECTS AND REASONS

The purpose of this Bill is to make provision for the provision of legal aid in Kenya. It seeks to formalize the legal aid initiatives in the country that have been hitherto been carried out in uncoordinated manner.

It establishes a service to be known as the National Legal Aid Service to be the agency responsible for administering the scheme. The Service is a body corporate and with limited autonomy from the state.

The enactment of this Bill shall occasion expenditure of public funds to be provided for through the estimates.
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