STRENGTHENING COMMUNITY GOVERNANCE OF LAND AND NATURAL RESOURCES

THE CONTENT
OF THE BY-LAWS

The process of transforming oral customary norms and
practices into written rules may be challenging for
communities. Experience has shown that when asked to simply
“shout out” existing rules and norms, community members can
easily brainstorm an elaborate list. Yet when asked to follow a
pre-determined structure or outline for what must be included
in a community’s constitution or by-laws (as provided for in
some nations’ land laws), communities may feel overwhelmed
or intimidated — and remain silent.

To ensure that communities feel empowered and comfortable
throughout the by-laws drafting process, facilitators should keep
the process very flexible at the beginning, allowing as much space
and freedom as possible for communities to capture their
unwritten rules and practices in whatever form suits their needs.
Facilitators should create an environment in which communities
feel free to write their rules in whatever phrasing they feel is best
and to organize them in a way that makes the most sense to them.

Most critically, facilitators must not rewrite a community’s
rules into more “formal” or “legal” language: although it is
best if the rules are written in full sentences to ensure clarity,
by-laws’ phrasing should remain exactly as the community has
chosen. Experience has shown that even when the by-laws
drafting process is very participatory, if facilitators rephrase
community laws into formal legal language, communities may
distance themselves from the final by-laws, feeling that they
are “the NGO’s rules,” rather than their own.

However, facilitators may need to take a strong stance on some
aspects of the by-laws’ content. The by-laws drafting process
tends to go most smoothly when facilitators support
communities to organize their rules into categories. Then, once
the community has compiled all of their rules for each category,
facilitators can help community members critically assess how
to improve their rules to suit the current context and help the
community ensure its prosperous, equitable future. Namati and
partners have learned that it is most efficient to guide
communities to organize their rules into three main categories:

1. Rules about governance of land and natural resources

2. Rules about use and management of land and natural
resources

3. Cultural and social rules (to support community peace and
prosperity)

Second, facilitators should work with the community throughout
the second draft to ensure that the community’s by-laws:

e Do not contradict the national constitution and national laws;

e Do not exclude people from being part of their community
(facilitators should guide communities to define community
members as “all residents living within the community’s
boundaries as their primary place of residence”);

e Establish equal rights for all community members, including
women, youth and members of minority groups;

e Support sustainable natural resource management;
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e Protect existing, historically-based use and access rights of
all neighbours and seasonal users;

e Include provisions specifying that particularly important and
weighty decisions must be made by the community, rather
than by local leaders acting alone; and

e Include provisions for annual review and amendment, to
ensure that the rules can change over time as the
community develops and grows.

Facilitators must not dictate that these conditions be met;
rather, they should skilfully raise questions and foster
community dialogue around these issues. It may be helpful to
remind the community of the Terms of Engagement, which may
have stipulated that the community must commit to principles
of equality and sustainable natural resources management. If

the community insists on excluding groups with rights to the
land, making rules that contradict the constitution, or giving
men stronger rights than women, etc., then these issues should
be flagged during the “legal check” of the by-laws between the
second and third draft. The community can then address them
and make necessary changes before adoption.

Below is a sample by-laws structure, presented as a list of
questions that community members should discuss to help
make sure that their rules are comprehensive. Facilitators
should not provide answers to any of these questions, but
rather support the community to arrive at its own answers after
discussion and debate. Facilitating organizations should feel
free to revise this outline, adding to it and changing it as
necessary to suit the local context.
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