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Summary

Many African countries are reforming the way in which land rights are identified and administered. Because problems are often similar to those being faced in Sudan, there are many useful developments to note. Those that are proving most important around the continent are these two emerging changes: first, widespread steps to improve the legal status of unregistered customary rural land rights which have lain unsupported in law for a century; and second, a related shift towards more localised systems for administering land ownership, even to community level. Many countries are however facing difficulty putting the last into effect, largely because they have tended to develop over-expensive and top-down systems, rather than beginning at the local level and building upon existing systems and capacity.

1.
Scope:

‘Land reform is currently widespread throughout Africa: of 56 mainland and island states, at least 20 have made land reform an objective. On the whole, ‘land reform’ in its current iteration has more to do with how rights are recognised and administered than with redistribution (as was the case in land reforms in the first half of the 20th century, such as in Mexico, Japan, China and Russia).

2.
Form:

This is being expressed mainly in new national land policies and laws but also in new National Constitutions (see table below).The latter demonstrates the centrality of land rights issues to how society runs itself (governance systems and human rights); many new National Constitutions have full chapters on land. Some (like South Africa) have placed these commitments in human rights chapters. The new level of attention being given to land rights in National Constitutions, also suggests that these classical land provisions in older Constitutions are being thoroughly revisited:- 

a) The distinction between ownership of the soil and ownership of rights in land

b) The power of the central State over land rights allocation and administration

c) The procedures for the routine power of government to expropriate property for public purpose.

Reform in local government systems and natural resource management are also closely related.
EXAMPLES OF NEW COMPLEMENTARY LEGISLATION AFFECTING LAND RIGHTS

	
	COUNTRY
	NEW CONSTITUTION


	NEW LOCAL GOVT. LAWS


	NEW LAND LAWS
	NEW FOREST LAWS

	1
	Ethiopia
	1995
	1992
	1997
	1994

	2
	Eritrea
	1997
	1996
	1994
	1998?

	3
	Kenya
	Draft Bill 2004
	Under review
	Under planning
	Bill 2004

	4
	Rwanda
	2003
	1999
	Bill 2004
	Draft

	5
	Burundi
	1992 & new draft
	Draft
	Draft
	Draft

	6
	Uganda
	1995
	1997
	1998
	2003

	7
	Tanzania
	Under review
	(1992,1999)

	1999, 1999, 2002
	2002

	8
	Malawi
	1994
	1998
	Under draft
	1997

	9
	Zambia
	1991
	(1992)
	1995
	1999

	10
	Mozambique
	1990
	1997
	1997
	1999

	11
	Namibia
	1990
	1992
	2002
	2001

	12
	South Africa
	1996
	1997,2000, 2002
	7(1994/98)Bill 2004
	1998

	13
	Swaziland
	Draft
	Draft
	Drafted
	Draft

	14
	Lesotho
	1993
	1997
	Bill 2003
	1998

	15
	Botswana
	(1966)
	Under review
	Under draft
	Draft 

	16
	Madagascar
	1992
	1994
	Under draft
	1997, 2001

	17
	Ghana
	1992
	1993
	(1993) Proposed
	1998

	18
	Benin
	1990
	1997
	(1999)
	1993

	19
	Senegal
	2001
	1996
	Under draft
	1998

	20
	Mali
	1992
	1993, 1995, 1999
	2000
	1995

	21
	Niger
	1996
	
	1993.1997
	1999

	22
	Ivory Coast
	2000
	
	1998
	

	23
	Burkina Faso
	1997
	1998
	(1991, 1996)
	1997


3.
Drivers:

Land reform in Africa is being driven by:

a) administrative imperative (shortfalls in inherited colonial law, ineffective systems for land administration and land dispute resolution etc)

b) liberalisation as being driven especially by international lending institutions and some donors to enable more land to enter the market place and more available to foreign investors

c) resolution of long-standing conflict between racial or ethnic groups over land, leading to restitution policies in South Africa, Namibia, Zimbabwe and different versions of same in post-conflict states (Rwanda, Uganda, DRC, Angola, Eritrea etc.)  

Although especially (b) above has been a powerful early driver, in practice, many other changes have quickly come into play; most particularly as relating to the strengthening of customary and other unregistered land rights to land (see Point 7 below). 

4.
Key influence:

The dominant shaper of policies is ‘democratisation’ in the sense of greater public participation and accountability of process. This is also shaping relevant other bodies of land-based policy and practice and forestry in particular. In fact, more than 40 states have new national forest policies and laws (enacted or in draft) and which share a common main objective towards empowering people to control their own resources. The wildlife sector and pasture management sectors are less advanced, although often these are affected positively by new forest legislation with ‘forests’ often being broadly defined to include pasture and wildlife range.

5.
Process:

Land reform is still new in Africa; in most countries action is still confined to policy development and new land law development to entrench the policies.

The land reform process is indisputably donor driven. Whilst this is not necessarily bad in itself, it has tended to emphasise national level approaches at the expense of sounder localised approaches: national land policy tends to be centrally formulated and then brought to people for their endorsement (consultation) rather than developed at the local level with those who will be most affected and whose support is needed to sustain the changes. This is limiting practicality, ‘fit’ with local aspirations and resulting in weak local ownership of decisions, and therefore weak application. Implementation is accordingly low in many cases (Uganda, Namibia, Tanzania, Ghana, etc). Often the centrally-developed plans are simply too expensive to implement as they involve setting up State-provided institutions rather than those devised by people themselves; this has been the case for example in Uganda.  

6.
Commonalities:

Each country has its own particular issues and solutions. At the same time, commonalities are emerging. These include the following -

· provisions to free up the land market; 

· provisions to rein in the power of the central State in ‘land administration’ (decision making, regulation, control, day to day operations);

· re-examination of the separation of ownership of land and rights in land; some new laws are redefining the real owners of the soil as the national community with the President/State serving only as a trustee and having no powers as trustee owner; others – and most notably Uganda – have done away with the distinction of owning the soil and owning rights in land altogether;

· placing new limits on the powers of the central State to administer land rights;

· improving expropriation procedures to limit wanton takeover of lands and by redefining meaning of ‘public purpose’; 

· doing away with notions of ‘public land’ by upgrading status of customary land rights so there is much less ‘un-owned land’(see below) and by redefining the meaning of ‘Government Land’ to limit land capture without real public purpose;

· improved legal support for the land rights of women, pastoralists, disabled persons and orphans (particularly important in the face of AIDS);

· adoption of ‘alternative dispute resolution’ methods to speed up land dispute resolution, make it nearer and fairer to landholders; the main methods are to give more legal weight to existing local level dispute resolution regimes or to put new land tribunals in place to help take the burden off the courts;

· regularisation of the occupation of urban squatters (enabling their occupation to be recognised as legal);

· restructuring the means through which investors (national and foreign) access rural land in particular (often, but not always, with more fairness to rights of local populations);

· Reinforced limitation against absentee landlordism, land speculation, failure to develop land, etc; with continued provision for ceilings on farm size in some countries and more widely adopted conditionality of occupation and use of rural lands; and –

· Steps which enable rural and urban lands to be handled under different systems as rural landholding in particular is more clearly governed by customary norms.

In sum, there is quite widely (but not everywhere) stronger social justice provision in land relations, with the main route for this being devolved approaches and improved recognition of majority land rights systems – i.e. customary land tenure.

7.
Key Trends:

However, the most important two trends relate to rural lands and are the following:

· Decentralisation of land administration, with changes in powers of the central State

· Improved legal status of customary/existing land rights, including common property rights (where whole groups or communities own land jointly).

8.
Decentralisation:

This is emerging often as the anchor of reforms; of 17 states examined for example, 14 make it a cornerstone (main exceptions are Zambia, Eritrea and Mozambique).

Drivers to decentralisation are largely benign, although in some cases this has more to do with extending the hand of the State than with empowering the local level (e.g. this has arguably been the case in the land law reforms of Zambia, Eritrea, Ivory Coast and also seen in the new National Land Policy of Ghana (1998). In these cases, there is less devolution than steps to extend the outreach of existing land related services and systems, strong objectives to bring more people into the formal land registration system rather than developing easier, simpler and more localised systems for this, and a bias towards commercial land investment, which still jeopardize local land interests.

However, in many other cases, we are seeing a more developed and pro-majority/pro-poor approach, including -

· Steps to reduce disorder and confusion by enabling mass adoption of clarified rights and rights management systems 

· Steps to reshape legal and administrative norms to limit land deprivation by vulnerable sectors and women in particular

· Decentralisation of land administration to the community level, with Village or Community Land Registers & Land Dispute Courts

· Introduction of simplified systems for legal entrenching rights including doing-away with the need to formally survey, demarcate and map parcels in order for them to be registered, and adoption of simpler descriptive boundary recording

· Building upon customary land administration regimes rather than legally ignoring these

· Modernising these to become community-based systems rather than necessarily traditionally based (this is leading, for example, to communities being guided in determining which traditions should and should not still apply (e.g. in reference to female rights), and traditional land administrators (chiefs being assisted to operate in more inclusive and democratic ways (often with elected land committees).

Key best practice cases at this time in most of these areas include: Lesotho, Namibia, Botswana, Tanzania, Malawi, Uganda, Ethiopia, Ivory Coast and Burkina Faso.

Some other points:

· Decentralisation of land dispute resolution machinery is a corollary development, and sometimes integral to administrative decentralisation, although generally less pronounced, with ten of twenty countries introducing more localised land dispute resolution machinery;

· Development of new local government systems (District Councils and now often Community Councils or Village Councils) is often closely linked to new land developments; sometimes the bodies which are locally elected are being made the formal land managers (administrators) at the local level (e.g. This is most clearly the case in Tanzania where each elected Village Government is now formally the Land Manager of all land rights within the Village Area, and in Amhara and Tigray States in Ethiopia. Other versions apply in Francophone Sahelian Africa);

· Devolved approaches are being greatly encouraged from other sources, including community based forest management; this is because Community Forests usually require definition of a common property, and this is turn requires establishment of a concrete modern mechanism to manage that property properly (Community Forest Committee);

· The main focus of decentralised land administration is rural and related to the recording of customary land rights – i.e. decentralisation is tightly tied up with the improved status of majority customary land rights – once customary or informal land rights are recognised as ‘legal’, then it becomes logical to provide also for customary land tenure regimes of administration to operate;

· New decentralised institutions, divide into those that are conceived as technical institutions (e.g. Niger, Botswana) and those conceived as political/decision-making organs (e.g. Tanzania, Ghana, Malawi).

However, also note that decentralisation is not yet a uniformly supported direction. Forces which in practice are constraining this trend include –

· reluctance to lower the standards of formal land survey, thus limiting usability by majority poor who can’t afford survey and don’t need it to know their boundaries;

· fear that devolved land registers will produce too much diversity and unreliability;

· ambivalence as to giving dominant position to investor interest or majority land interests;

· costs of implementation, especially where plans and policies have been developed at the national rather than local level; and –

· over-focus on individual house and farm properties, with misunderstanding that the properties which are most vulnerable and need most legal protection (including formal registration) are common properties, those lands like forests, swamps, pastures, and reserved farming areas, which communities own jointly.

9.
Customary/existing rights:

Improvement in the status of customary rights is tightly related to devolving or at least decentralised land administration. This is partly because less than one percent of land in Sub-Saharan Africa is in fact formally cadastrally surveyed and registered. Most of the land area (and almost all the rural land area) is held under informal or customary land systems – that is, rights in land are upheld by local, community approved systems, not by statutory law.
Many countries throughout colonial Africa rendered these land rights weaker by only giving real legal support to land ownership that has been acquired through introduced, state law means (statutory titles). In some cases, all unregistered land has been declared Public Land; this rendered millions of land owners effectively the tenants of the State. Uganda’s National Constitution 1995 and then its Land Act 1998, was one of the first countries to do away entirely with this unjust situation, by declaring all customary rights fully legal and equal in force to registered land rights.

Many other countries have followed over the last decade, both in Constitutional and land laws. A very important example is Tanzania, which has gone far beyond declamatory statement and laid down a very detailed law for the administration of all customary land rights by communities themselves (Village Land Act, 1999).

At the same time, through decentralised land administration systems, many new laws are making it possible for majority rural populations to register their customary land interests – and irrespective of whether or not these land rights are held by individuals, couples, families, groups or whole communities.

In most cases, recognition of customary land systems and rights means:

· Permission to operate as land administration regimes; once customary land rights are recognised, central Governments and law has to recognise the systems through which they operate (localised, customary regimes)

· The attributes of customary rights have to be accepted into law – as does their diversity by area

· Modernisation is also occurring in that legal limits are at the same time being placed on customary practices which defeat justice (e.g. deprivation of women’s rights); and –

· Because custom recognises different levels of rights in land, new laws and policies are helping communities draw distinctions between residentially-based rights and right of those who are not permanently resident in the area – often these relate to seasonal access rights. This distinction in law between ownership rights and access rights has been very important.

10.
New Status for Common Property:

However, the most important new development relates not to customary or otherwise unregistered private lands but to those properties which groups or communities own jointly – common properties. Throughout the 20th century, colonial and post-colonial Governments treated these lands as in effect, terres san maitre, terra nullis, or unowned land – and then declared them Public Lands. In many countries, national Governments then reallocated these lands at will.

Now, by recognising customary rights are private property rights (and irrespective of whether they are registered or not), African states are also of necessity having to acknowledge group-held land as also private property. These may also be registered, like individual holdings. New forms of ‘commonhold’ are being developed in especially Uganda, Tanzania and Mozambique, to enable this. The effect has been that millions of hectares of supposed ‘un-owned land’ are suddenly recognised as privately owned – by communities. This development represents the cutting edge of current land reform in Africa – and is a development which few Governments intended, when they decided to embark upon ‘land reform’.

The best practice in this (and improved status of customary rights and systems generally) in Africa is found in Uganda, Tanzania, Lesotho, Botswana, Namibia, Ivory Coast, Niger, Mali, Burkina Faso and Malawi. Mozambique has also been an important actor in implementing common property recognition, although it does not provide at all well for community based land administration.

11.
Problems in Implementing Improved Status of Customary Rights:

There are many problem areas still in the process of being sorted out in each of these cases. The most common include –

· The exact role/powers of chiefs

· The relative weight of tradition versus modern community-agreed practices

· The capacity of localised systems to put in place, transparently use and sustain local registration systems

· The continued interest of many central States to ‘control’ especially common property resources (forests, pastures, un-farmed land), often for investment purposes wherein the central State also gains benefits.

12.
Strengths in the current reforms:

Land reform in Africa is still new and there are many changes still to be made. Strengths so far include –

· The nature of rights and their statutory legitimacy is being clarified, if not always comprehensively or to everyone’s satisfaction;

· A great deal of attention is now being paid to majority rural land interests;

· Social responsibility in the administration of land relations is being heightened if still unevenly delivered, mainly in respect of the land interests of women, orphans, and pastoralists;

· Common property tenure is seeing useful development, not demise; the forestry sector is the most far ahead in taking advantage of this and enabling 22 countries to help communities secure local woodlands and forests as their own group-owned community property (“Community Forests”);

· Customary forms of tenure, if less so their traditional systems of operation, are gaining higher legal status, less diminishment;

· Existing rights are seeing improved security, registered or not;

· Participation by land holders in decisions of land administration, management and dispute resolution is generally increasing;

· Recognition of the need to simplify procedures for cheaper and wider use is growing;

· Simpler alternatives to formal cadastral survey are being considered, explored and put in place;

· Even though development has almost everywhere been through blueprint and top-down development, implementation confronts realities which render it necessarily more flexible in the practice, with policy and legal modifications accordingly; 

· Issues of land tenure are being put on the public agenda and vigilance against wrongful land grabbing, corrupt practices and unjust actions is growing;

· The relationship of the State to people is changing, with more control against governments behaving like landlords;

· Decentralised approaches are gradually strengthening, with more attention to learning by doing and incremental building, rather than massive, donor-funded nation-wide programmes.

No one country can be singled out as uniformly representing ‘best practice’, although Tanzania, Lesotho and Uganda all rank very highly. For practical purposes the very detailed community based land tenure and land administration action plan of Tanzania is probably the most useful.

13.
Weaknesses:

There are also many weaknesses or risks in this still new land reform development. Those which suggest ‘watch points’ for Sudan include –

· Roles and powers of traditional authorities are coming under the microscope and being challenged, at times generating heated dispute or delays (Ghana, South Africa, Lesotho, Swaziland);

· Rent-seeking and land-grabbing is sometimes being promoted as people scurry to secure what they have (Ivory Coast, Burkina Faso, Mozambique);

· Competition among different land user groups is sometimes stimulated, and generating its own brand of instability; for example - between chiefs and their people (South Africa, Ghana), citizens and non-citizens (Ivory Coast, Burkina Faso), migrants/settlers and indigenes (Ghana), landlords and tenants (Uganda, Ghana), large and smaller livestock owners (Namibia), men and women (Uganda, South Africa, Malawi), arable and pastoral farmers (Tanzania, Mali, Burkina Faso, Niger, Ethiopia), pastoralists and hunter-gatherers (Botswana), tribes (Rwanda, Ghana);

· Investors, including foreign interests, are sometimes challenging and destabilising  new systems and norms as they pressure to secure their interests (Tanzania and especially Mozambique);

· Over-attention to rights recordation may render too little attention to allocation, transaction and resource management norms (Ivory Coast, Mozambique, Tanzania, Uganda); 

· There is far too much attention still on registering houses and farms, rather than securing common properties (although some laws, like Tanzania’s make this obligatory prior to any registration of individual properties);

· Decentralisation & recognition of customary rights has often been insufficiently underwritten with participatory design or opportunities to develop locally distinct systems; and related insufficient attention to implementation costs (Uganda, Rwanda);

· There has been uneven political will to bring all tenure forms under decentralised administration and this may give rise to unsatisfactory duality in rural tenure administration, and promote polarisation among land holding groups (those who have rights awarded by the State and those who have their rights through local community-based systems) (Ghana, Lesotho, Namibia, Ivory Coast);

· Administration and management functions may be insufficiently integrated, generating conflicting decision-making and powers (Burkina Faso, Namibia);

· Devolution is sometimes truncated (i.e. not fully developed) so that the new bodies/traditional bodies are now endowed with the level of authority they need to fulfil their duties and have their rules upheld by courts (especially in respect to outsiders) (Eritrea, Burkina Faso, Mali);

· Whilst involvement of traditional leaders at the local level is proving quite satisfactory, this is mainly so where they are assisted to operate in democratic ways and where they are legally and in practice accountable to their community members; where this is not being fully developed, problems result (Ghana, Ivory Coast). There are also problems where only certain powers of local leaders are permitted and where higher level bodies take too much control (Namibia, vis a vis headmen powers and powers of Provincial Land Boards. Also Niger, Burkina Faso);

· Decentralisation may be inadequately localised to community levels, limiting real accessibility, raising costs, and constraining workability (Uganda, Namibia, Mozambique, Rwanda);

· Decentralisation may be to bodies which operate in competition with other bodies, prompting conflict and uncertainty (Burkina Faso, Eritrea, Ghana);

· The unproven linkage between registration and flow of credit to majority smallholders may be inappropriately advertised as an incentive to registration; in reality few banks will give credit to smallholder farmers, whether their land is registered or not (Ghana, Mozambique, Malawi);

· Information about new policies and legal paradigms may be inadequately disseminated (Tanzania, Eritrea, Rwanda);

· Already over-burdened local leaders may be unable to cope with new responsibilities for functions previously held by Government (Tanzania, Lesotho).

· Also note that in almost no cases are subterranean resources (oil, minerals) being addressed within the current land reform process. Most states simply declare subterranean resources to belong to the State.

The main publication of direct relevance to this note and where full details may be found is Governance and Land Relations: A Review of Decentralization of Land Administration and Management in Africa Land Tenure and Resources Series, International Institute for Environment and Development [IIED] London (Alden Wily 2003).


� Significant amendments to the 1982 District Authorities (Local Government) Act. Note that Zanzibar Island makes its own laws, with four new land laws between 1989 and 1994 and a new forest law in 1996.


� See Reconstructing the African Commons in Africa Today Issue 48 (1) Spring 2001:76-99 Indiana University Press (Alden Wily 2001) for details of this important development. Also see Land, People and Forests IUCN Nairobi (Alden Wily & Mbaya, 2001).


� For details of this, see Community Based Land Tenure Management. Questions and Answers About Tanzania’s New Village Land Act, 1999. Drylands Issues Paper 120, IIED London (Alden Wily 2003).








