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Abstract

Every year, hundreds of thousands of people, perhaps even millions, are forcibly displaced to make way for development projects. Although accurate figures are difficult to determine for a range reasons as to how many are displaced, it is reasonable to presume that a large proportion of them are made up of indigenous peoples. Moreover, the majority of those are displaced by large scale projects such as hydroelectric dams, industrial logging, and perhaps most egregiously of all, by the global extractive industry. At present, few studies have been made of the right of indigenous peoples not to be displaced specifically by these factors. Nation states jealously guard the sovereign right to develop on the lands and territories of indigenous peoples. Almost always the justifying rationale for development, and as a consequence displacement, is that of the “public interest” or “the national interest”, which is of course a legitimate aim for any state. However indigenous peoples also have a right not to be forcibly or arbitrarily displaced, and subsequently have their cultural and spiritual attachment to their ancestral lands severed, often, regrettably but inevitably, as the title of this thesis suggests, forever. 
[bookmark: _Toc399848337]Chapter 1 - Introduction
[bookmark: _Toc399848338]1.1 Contextual Background 
The history of indigenous people’s interaction with the overarching concept of development is one of dispossession and more often than not social and cultural dislocation, and ultimately, physical displacement.[footnoteRef:1] More immediately however it is an historical narrative with a contemporary chapter;[footnoteRef:2] a contemporary chapter that has critical importance for indigenous peoples’ human rights, and one which raises many questions of social justice and ethical responsibility by all agents involved.[footnoteRef:3] Indeed some scholars go as far to argue that the contemporary global development model as it is currently practiced poses an existential threat to the very survival of indigenous culture itself, “They stand, both physically and ideologically, at the frontlines of the struggle to transform the globalization model. If unsuccessful, they stand to be the most profoundly impacted by it. For many, the threats it poses to their cultures and territories puts their very existence as peoples at stake.”[footnoteRef:4]   [1:  See generally, Michael Holley, “Recognising the Rights of Indigenous People to their Traditional Lands: A Case Study of an Internally-Displaced Community in Guatemala.” (1997) 15 Berkeley Journal of International Law, 119; Anthony Oliver-Smith, “DISPLACEMENT, RESISTANCE AND THE CRITIQUE OF DEVELOPMENT: FROM THE GRASS ROOTS TO THE GLOBAL” (2001) Final Report Prepared for ESCOR R7644 and the Research Programme on Development Induced Displacement and Resettlement, Refugee Studies Centre University of Oxford; Jérémie Gilbert, “Historical Indigenous Peoples' Land Claims: A Comparative and International Approach to the Common Law Doctrine on Indigenous Title”, (2007) The International and Comparative Law Quarterly, Vol. 56, No. 3 (Jul., 2007), pp. 583-611; Jason Stanley,  “Development-Induced Displacement and Resettlement”, (2004) Available at: http://www.forcedmigration.org/research-resources/expert-guides-Accessed 9/09/21; Ricarda Roos, “Development Genocide and Ethnocide: Does International Law Curtail Development-Induced Displacement through the Prohibition of Genocide and Ethnocide?'”,  (1999) Human Rights Brief, Vol. 9(3):14-21, ; Human Rights Watch (HRW), The Price of Oil: Corporate Responsibility and Human Rights Violations in Nigeria's Oil Producing Communities. London: (1999)  Available at: http://www.hrw.org/reports/1999/nigeria/ -Accessed 8/09/2014 ]  [2:  For example, “Brazilian officials warn of ‘imminent’ death of uncontacted Indians” Available at: http://www.survivalinternational.org/news/10308- Accessed 21/07/2104; see also the “Amazon Tiananmen” where indigenous protests in Peru against the granting of oil, gas, and gold concessions to transnational companies resulted in the killing of 32 people. Guy Adams, Peru Accused of Cover-Up after Indigenous Protest Ends in Death at Devil’s Bend”, “The Independent, 19 June 2009-accessed 6th/08/2014 ]  [3:  See, e.g., United Nations, General Assembly, Extractive industries operating within or near indigenous territories: Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya. A/HRC/18/35 (11th July 2011) ]  [4:   Cathal Doyle and Jérémie Gilbert “Indigenous Peoples and Globalization: From Development Aggression’ to Self-Determined Development’ European Yearbook of Minority Issues Vol 7, 2008/9, at p.221] 

In this connection, in 2011 the UN’s Special Rapporteur on the Rights of Indigenous Peoples identified extractive industries as a subject of special concern during his mandate. Noting that, in the context of forced displacement caused by resource extraction projects, “[R]esource extraction can jeopardize the survival of indigenous groups as distinct cultures that are inextricably connected to the territories they have traditionally inhabited.”[footnoteRef:5]  It is a phenomenon that led one NGO representative describing the forced migratory process to the Rapporteur as the, “transition of [an] ‘ecosystem people’ into ecological refugees”.[footnoteRef:6]  [5:  Supra n. 3 Para. 34 at P. 10 ]  [6:  Ibid at Para. 35 ] 

The negative impact of development policies, especially resource extraction projects, logging and dam building, cannot be underestimated for the well-being of indigenous peoples.  These negative impacts and consequences are multifaceted in terms of societal well-being, in negative social and health outcomes, and moreover are multi-consequential in their generational effects.[footnoteRef:7] Additionally, the physical displacement of indigenous peoples from traditional lands has the added effect of removing them from the source of their livelihoods, and cultural and religious practices.[footnoteRef:8]   [7:  See e.g. Russel Barsh, “The World’s Indigenous Peoples”, (2010)  Paper submitted to Calvert Group by
First Nations Development Institute/First Peoples Worldwide, at P.8. Available at: http://www.sfu.ca/~palys/Barsh-TheWorldsIndigenousPeoples.pdf-Accessed 11/09/2014  
“Development projects often contaminate water, crops and wildlife; destroy critical habitats and food sources; and physically displace indigenous peoples, resulting in malnutrition, contagious disease, and severe stress. Indigenous peoples have experienced declining health, increased birth defects and disability, and shorter life expectancies.”; On a related effect, Amnesty International reported that Native American and Alaskan Native women are 2.5 times more likely to be sexually assaulted than other women in the US. This discrepancy they argue is due to the legacy of historical sexual abuse against Native indigenous women, which often happened during episodes of displacement. Quoting from US Department of Justice figures, in 86% of reported cases indigenous women reported that non-native men were the perpetrators, see, “Maze of Injustice” Amnesty International, 2007; in Australia in 2001, approximately 20% of all adult incarcerated in prison were indigenous, despite making up only 2.4% of the whole population, State of the world’s Indigenous Peoples, UN Permanent Forum on Indigenous Issues (hereafter UNPFII). ST/ESA/328. ]  [8:  See Lucy Claridge, “Landmark ruling provides major victory to Kenya’s indigenous Endorois”, Minority Rights Group International, Available at: www.minorityrights.org/download.php?id=1009 Accessed 22/07/2014 ] 

[bookmark: _Toc399848339]1.2 Research Aims and Objectives 
Against this backdrop, the central aim of the thesis is to construct a clearer understanding of the position of indigenous peoples in international human rights law, in regards to their forced displacement as a result of development projects. Following on from this, the key objective of the study is to explore the international legal protections against the displacement of indigenous peoples, with an emphasis on the obligations of states prior to and after the displacement event occurring. The overall objective is to clarify what role international human rights law plays in the preventative protection of indigenous peoples in regards to large-scale development projects. 
[bookmark: _Toc399848340]1.3 Thematic and Legal Focus 
The overarching focus will be on forced displacement as the initial cause of indigenous people’s displacement and dispossession [footnoteRef:9] as suffered by them particularly as a result of mining, logging and dam building.[footnoteRef:10]  Although development-induced displacement is not specific to indigenous peoples, poor urban dwellers for instance are also routinely displaced to make way for supermarkets and highways in developing countries, it is nonetheless of particular significance because of indigenous peoples socio-cultural, economic and spiritual ties to land, forests, rivers and mountains. Moreover, it is a trend with deep historic roots in the ‘civilising’ rationale of empire and conquest,[footnoteRef:11] and one which is increasing apace in the present-day globalised age of rapid infrastructural development.[footnoteRef:12]  [9:  See section 2.3.1 for contextual discussion on the meaning of dispossession as it relates to indigenous peoples, particularly indigenous nomadic peoples.  ]  [10:  For example, dams and major irrigation projects e.g. hydroelectricity; mining (e.g. coal, oil, gas, zinc, and uranium, and precious stones such as diamonds, emeralds, and sapphires ); industrial scale and illegal logging; other large scale development projects also of importance include the building of roads, ports, airports; urban clearance initiatives; deforestation; and the introduction of conservation parks/reserves and biosphere projects]  [11:  James Anaya, “Indigenous Peoples in International Law”, (2004) Oxford University Press in particular, Part 1, The Historical Context Pp. 31-34 on the Trusteeship Doctrine and its overt mission of social engineering to “civilise” indigenous peoples from their “backward” ways in order to change their social and cultural patterns.]  [12:  See, “Leaked World Bank lending policies 'environmentally disastrous ”, The Guardian, 25/08/2104  Available at: http://www.theguardian.com/environment/2014/jul/25/leaked-world-bank-lending-policies-environmentally-disastrous-Accessed 25/08/2014  ] 

The legal focus will be on the right not to be displaced, which incorporates the concepts of forced displacement and forced eviction.[footnoteRef:13]   The scope of the rights of indigenous peoples not to be displaced by development projects is based on several international instruments-namely:  the Convention Concerning Indigenous and Tribal Peoples in Independent Countries  (hereafter ILO 169);[footnoteRef:14] the United Nations  Declaration on the Rights of Indigenous Peoples (hereafter UNDRIP);[footnoteRef:15] the United Nations Guiding Principles on Internal Displacement;[footnoteRef:16]  the International Covenant on Civil and Political Rights (hereafter ICCPR);[footnoteRef:17] and in addition, the International Convention on the Elimination of All Forms of Racial Discrimination (hereafter ICERD).[footnoteRef:18] [13:  Shivana Chaudhry argues that both terms have gained acceptance in international law, and that they refer to overlapping and inter-related practices incorporating three basic elements: 1, the, “removal of individuals or groups from their places of habitual residence and work”; 2, ; “forced, in the sense of being undertaken 
involuntarily or through coercion vis-à-vis those removed”; and 3, they are, “illegal by 
virtue of their non-conformity with domestic law and/or arbitrary by virtue of their non-conformity with international law.” See “Development-Induced Displacement and forced Evictions” in Walter Kälin, Rhodri C.Williams, Khalid Koser, and Andrew Solomon  (eds) Incorporating the Guiding Principles on Internal Displacement into Domestic Law: Issues and challenges (Brookings University, Bern) at P.161  ]  [14:  Convention concerning Indigenous and Tribal Peoples in Independent Countries (hereafter ILO 169) Adopted 27 Jun 1989 (entered into force 5, Sept. 1991), in particular Articles 8 and 10 ]  [15:  Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N. Doc. A/RES/61/295 Sept. 13, 2007, See in particular, Article 8 (2) (a) & (b) and Article 10 ]  [16:  UN Economic and Social Council (ECOSOC), Guiding Principles on Internal Displacement, 22 July 1998, E/CN.4/1998/53/Add.2 , ]  [17:  GA Res 2200A, UN GAOR, 21st Sess, UN Doc. A/6316 (16 Dec.1966) 999 UNTS 171, entered into force 23 March  1976,  in particular Article 27 on minorities]  [18:  G.A. 2106A (XX). 660 U.N.T.S. 195 (entered into force January 4th, 1969) 
] 

[bookmark: _Toc399848341]1.4 Research Questions and Central Argument  
In light of the above contextual discussion, the principle research question asks: does international human rights law adequately protect the rights of indigenous peoples from development-induced displacement? Arising from this, the secondary research question asks: what are the specific obligations and responsibilities of states under international law to protect indigenous peoples, particularly before, but also during and after development-induced displacement?
The central argument of the thesis assesses and evaluates where the balance lies, and where that balance is to be legally struck, between the legitimate right of states to develop economically, versus the human rights of indigenous peoples not to be arbitrarily displaced, or dispossessed of their lands.[footnoteRef:19] [19:  In other words, there is a conflict of rights: the classic tension between development and human rights. As a subtext to this, there is also a significant conflict of values: on the one hand, the modern nation-state’s normative ideals of a singular mode of technological and economic development, often ideologically equated with the idea of national progress; and on the other hand, indigenous peoples’ value system premised on communal collectivism and, increasingly, ecological preservation.] 

[bookmark: _Toc399848342]1.5 Methodology
The thesis employs a socio-legal perspective to a doctrinal analysis of the law. Identifying and describing the key international legal human rights standards protecting indigenous peoples, and in the process drawing evidence not only from relevant international instruments, case law and specific legal jurisprudence but also from, for example, development theory and practice and where applicable from other academic disciplines. In this regard, the thesis takes as its methodological framework an “external” socio-legal perspective to studying international human rights law in relations to development-induced displacement of indigenous peoples. The “external” perspective, as described by Christopher McCrudden, is, amongst other things, the employment of an “outsiders” view of the law and the law in practice from a social science perspective.[footnoteRef:20]  [20:  Christopher McCrudden, “Legal Research and the Social Sciences”, Law Quarterly Review, 2006 ] 

McCrudden outlines four research agendas in academic legal scholarship. Of relevance here however to the methodology employed is that of the ethical and political acceptability of public policy delivered though legal instruments.[footnoteRef:21] For example, what should be the appropriate legal response in regards to human rights violations before, during, and after the displacement process. The thesis will broadly employ this perspective in particular assessing the impact of public policy (development policy and programmes) on indigenous peoples, and how these policies and programmes can be challenged by indigenous peoples by means of international legal action.     [21:  Ibid P. 1 ] 


In this connection, the thesis provides an analysis of the relevant provisions of international human rights law instruments relevant to development-induced displacement, and, in the process, evaluates the scope and content of specific terms and concepts. For example, the significance of “compelling and overriding public interest”[footnoteRef:22] in international law in the context of the displacement of indigenous peoples.     [22:  See Infra Chapter 5 section 5.3.1 ] 

[bookmark: _Toc399848343]1.6 Scope and limitations
The thesis posits that there is a significant research gap on development-induced displacement and in particular on the effects and consequences of development-induced displacement on indigenous peoples, in contrast that is with the literature on displacement of populations caused by conflict, natural disasters, and increasingly, climate change. It also limits its area of concern and investigation to displacement induced by mining, logging and dam building, primarily because these three drivers of indigenous people’s displacement are widely understood as the main causes of dispossession. Furthermore the study for reasons of space limits its engagement with issues such as self-determination or environmental concerns. Although both are of vital if not critical importance, to touch on any of these issues would lead the thesis to lose its specific focus on forced displacement as an area of imminent concern.  
[bookmark: _Toc399848344]1.7 Thesis Structure 
Chapter two broadly discusses and presents the contextual and historical background which is critical to an understanding the current phenomenon of development-induced displacement. Chapter three builds on this understanding, focusing on the “battle” between development as a normative imperative as understood by the state, versus the collective rights of indigenous peoples not to be displaced as a consequence of the worst excesses of development. Both chapters four and five investigate and assess the international human rights provisions, judgments and overall sources in both hard and soft law of the right not to be forcibly displaced, in particular concentrating on ILO 169, the UN Guiding Principles, and the pertinent provisions of the UNDRIP. Chapter six evaluates key jurisprudence in relation to the displacement by development projects. Finally the thesis concludes that the key factor in preventing forcible displacement ultimately lies with the state.  Regrettably however, due both to lack of implementation of key rights, and often enlightened judicial decisions, this lack of effective implementation by states may yet prove to be highly detrimental for global indigenous society. 



[bookmark: _Toc399848345]Chapter 2 - Indigenous Peoples and Human Rights: Historical and Contemporary Context
[bookmark: _Toc399848346]2.1 Historical Background and Definitional Issues: the term Indigenous 
At the outset, it is important to point out that a precise legal, cultural or sociological definition of indigenous peoples does not exist. Whether self-designated by indigenous peoples, or from outside by the dominant culture, governments, or international organisations, an all-encompassing description has proven difficult to accurately determine. Largely this is due to the historical legacy of imperialism and colonialism, a legacy which the vast majority of indigenous peoples unfortunately share.[footnoteRef:23] There is good reason for the reticence and ambivalence of indigenous peoples in consenting to an all-encompassing definition, particularly in the context of their problematic relationship with the modern nation-state. Slavery and genocide were fundamental to the imperial expansion of European powers into indigenous people’s lands. As a consequence of this troubled legacy, indigenous peoples have been victims of systematic violations of their human rights ever since.[footnoteRef:24] The desire on the part of indigenous peoples to resist “cultural homogenisation” as a single grouping, however well-meaning whether on the national, regional or global level, and from whichever source, is principally borne from these historical facts. Although as a matter of legal, legislative and frequently practical necessity, the need for the state to define essentially disparate indigenous groups is understandable for a whole range of administrative and legislative purposes-the Philippines alone for instance consists of approximately forty distinct indigenous groups.[footnoteRef:25] Nevertheless, on the part of indigenous peoples, the above governmental functions have historically been associated with highly destructive integrationist and assimilationist policies and programmes. For that reason alone, the legal, political, and often cultural battle to define indigenousness, whether “externally” by government institutions, or “internally” by the peoples themselves, has often been a site of often bitter contestation and conflict.              [23:  See generally, Patrick Thornberry “ Indigenous Peoples and Human Rights” (2002)  Manchester University Press Pp. 12-33; see  Anaya, supra n. 11,  introduction and Pt 1, The Historical Context; for discussion on the devastation wrought by upon the peoples of the Americas by “first contact” with Europeans see Francis Jennings, The Founders of America,  Norton (1994)  Pt 6, The End of Independence, Pp. 309-371; Paul Keal “European Conquest and the Rights of Indigenous Peoples: The Moral Backwardness of International Society” Cambridge University Press. (2003) for a discussion on the imperial expansion of European nation-states from the 15th century onwards during the “age of discovery” and the subjugation of indigenous peoples in the context of “the civilising mission” of colonialism.  ]  [24:  Ibid (Thornberry)]  [25:  See “The Indigenous People of Mindanao”, available at: http://www.philippines.hvu.nl/mindanao2.htm-accessed 10th/09/2014   ] 

Even the term “indigenous” has been controversial, largely, as noted above, due to its connection with colonial settlement and the attendant violence and racism associated with the colonial project thereafter. From the sixteenth century onwards, European imperial powers laid claim to lands and territories inhabited by these peoples either by military force, the “civilising mission” of Christianity, or recourse to the principle of natural law, or often a deadly combination of all three. [footnoteRef:26]  As result of this history of subjugation and conquest there has been at best suspicious ambivalence, and at worst, often violent resistance on the part of the subjugated to an external universal description. The following quote from representatives of indigenous communities, at the UN Working Group on Indigenous Populations, listed in the group’s 1996 report, is an illustration of their position:   [26:  See generally Supra n. 24  ] 

“We, the Indigenous Peoples … have reached a consensus on the issue of defining Indigenous Peoples… we categorically reject any attempts that Governments define Indigenous Peoples”.[footnoteRef:27]   [27:  UN Doc. E/CN.4/Sub.2/1996/21.At P.2 ] 

Nevertheless, chiefly as a result of political expediency, indigenous global alliances, and occasionally strategic interests,  the term now applies to peoples and communities who are culturally distinct from the descendants of European colonists.[footnoteRef:28] In some instances however, notably parts of China and India, tribal and nomadic peoples had little contact with European settlement due to their geographical remoteness, but nonetheless, for reasons that will be discussed later in the thesis, they also suffer from many of the problems that characterises the challenges facing global indigenous society.[footnoteRef:29]  In large degree in Asia there has been a history of “internal colonisation”, practiced by dominant social, ethnic and economic groups, with many of the same egregious impacts on indigenous peoples as elsewhere. In the West, as Baogang He observes, the legitimising and self-serving discourse of colonialism has largely disappeared (although this may be a matter of some dispute). But unfortunately, as he correctly notes, the same cannot be said of many Asian states where the self-imposed burden of “civilising the margins” is still very much part of development discourse, not least in relation to civilising those on the ethnic, cultural and geographical margins.[footnoteRef:30]  [28:  European colonists migrated and settled on the territories of the peoples of: North and South America, including the Arctic regions and Hawaii and Pacific regions, the Aboriginal inhabitants of Australasia, and the tribal peoples of Asia and Africa.]  [29:  Supra n 8, (Claridge) at p.2 ]  [30:  Baogang He, “The Contested Politics of Asian Responses to Indigenous Rights” 18 Int'l J. on Minority & Group Rts. 461 2011. at P. 463] 

Likewise in Africa, there is controversy over definitions of indigenousness, where several states have contested the term arguing that it is not applicable in the African context. An argument regarded by some observers as having more to with the political fallout of recognising indigenous peoples as distinct ethnic groups, and the rights-claims that may emerge from the attendant legal recognition.[footnoteRef:31] Also worthy of note, African scepticism came to the fore in the Draft Declaration of the UNDRIP, where many state representatives were apprehensive that indigenous peoples claims to collective rights might threaten, “[T]he political unity and territorial integrity of any [African] country”.[footnoteRef:32]  [31:  See J Ngugi, “The Decolonisation-modernisation Interface and the Plight of Indigenous Peoples in Post-colonial Development Discourse in Africa’” (2002) 20 Wisconsin International Law Journal 289]  [32:   African Commission on Human and Peoples' Rights, Advisory Opinion of the African Commission Human and Peoples' Rights on the United Nations Declaration on the Rights of indigenous Peoples, (adopted by the 41st ordinary session, 16- 30 May 2007)] 

Nonetheless, generally, the majority of tribal and traditional minorities, who are culturally, spiritually, and linguistically distinct from the majority populations in Africa and Asia,[footnoteRef:33]  now regard themselves and self-identify as indigenous peoples. Mostly this view has been taken for pragmatic reasons in dealings with the institutions of the state, but more often as the term indigenous has increasingly gained global providence in international human rights discourse.[footnoteRef:34] These groups may not be indigenous to the land in the sense that Aboriginal Australians are for instance, signifying that they were the original inhabitants, but for all intents and purposes they are indigenous in the critical sense in that they are a non-dominant, culturally distinct and almost invariably due to their socio-economic conditions, an oppressed minority.   [33:  See supra n. 7 (Barsh) at P.2. China for example does not recognise its tribal minorities, numbering approximately 100 million, as indigenous. ]  [34:  See generally, supra N 11, (Anaya)] 

In addition to the above groups, the Sami of Scandinavia, various groups in Russia; in the Arctic north, in  Siberia, and in the far east of the country, have also self- identified and been identified as indigenous.[footnoteRef:35] According to the UN, approximately 370 million people spread across some 70 countries consider themselves as indigenous, or are considered indigenous by various national, regional and international institutions with which they come into contact with, the vast majority of whom are rural dwellers.[footnoteRef:36]    [35:  For a more detailed discussion on the question of  definitions and the typology rights pertaining to minority groups and indigenous peoples see, Asbjørn Eide and Erika-Irene Daes, “Working paper on the relationship and distinction between the rights of persons belonging to minorities and those of indigenous peoples”, UN Doc E/CN.4/ Sub.2/2000/10 20. 19th July 2000 ]  [36:  Indigenous People, Indigenous Voices: Factsheet, UNPFII. Available at: http://www.un.org/esa/socdev/ unpfii/documents/5session factsheet-accessed 21/008/2014] 

In addition, the arguments as to who, or what, indigenous peoples are could be construed as a weakness at the national and global level in the fight for legal recognition, particularly in Africa and Asia where, at the regional legal, instruments of compliance, monitoring, and judicial procedures are relatively weak, or in the case of Asia, highly insufficient.[footnoteRef:37]  [37:  See Anna Meijknecht and Byung Sook de Vries, “Is There a Place for Minorities' and Indigenous Peoples'
Rights within ASEAN?: Asian Values, ASEAN Values and the Protection of Southeast Asian Minorities and Indigenous Peoples”, 17 Int'l J. on Minority & Group Rts. 75 2010] 

[bookmark: _Toc399848347]2.2 Indigenous Peoples and Post-Colonial Development 
The term indigenous has traditionally been associated with negative and derogatory connotations. Historically indigenous came to stand for “primitive”, “backward”, and therefore by insinuation, uncivilised.  These terms however, and the chauvinistic and racist ideological function which they served, were not just confined to areas of European imperial conquest.  Dominant social and ethnic groups in Africa and Asia also utilised equally racist and derogatory language as a means to consciously “other” indigenous populations who were perceived to be inferior, and sometimes, often not even human. Unfortunately the prejudice is still ongoing, as Willem van Genugten notes in the African context with a particularly eye opening description taken from an African Commission report on the treatment of nomadic hunter-gatherers in Rwanda and Burundi:  
Prejudice means they are considered undeveloped, intellectually backward, hideous, unsavoury characters, or sub-human. The Batwa are allowed to share nothing with the Hutus or Tutsis, neither food nor drink. Even sitting down with a Batwa would be considered an insult or a dishonour to the friends and family of any Hutu or Tutsi who agrees to do so.[footnoteRef:38]   [38:  Willem van Genugten, “Protection of Indigenous People on the African Continent: Concepts, Position Seeking, and the Interaction of Legal Systems”. The American Journal of International Law, Vol. 104, No. 1 (January 2010), P. 30] 

Regrettably, the cultural and social values which underpin such avowed racism could quite easily be substituted for India, Malaysia, and elsewhere, in the treatment of tribal and indigenous peoples.[footnoteRef:39]   [39:  See e.g. below n. 40 (Roy) ] 

In post-colonial developmental states indigenous peoples were commonly associated with traditional cultural practices that were denigrated as old-fashioned and thus the antithesis of social and industrial modernisation; and furthermore, the antithetical embodiment of the idea of modernity. For the modernising and industrial impulses of newly independent states in the decolonising period from the 1950s onwards, this othering of indigenous peoples served as a convenient ideological mechanism with which to utilise the concept of development as a normative and thus ideologically inevitable programme of nation building, hence the title of this thesis. What colonialism began, the modernising process continued, further subjugating indigenous populations by assimilating them into highly prescriptive programs of economic and social engineering. 
In Tanzania and elsewhere the process of modernisation at the expanse of indigenous culture is typified by the villagisation programme of the 1970s, described by one author as the “hubris of high modernism”.[footnoteRef:40]  Hundreds of thousands were displaced and dispossessed in an ambitious act of developmental social engineering, as part of a collectivisation policy somewhat euphemistically termed “Ujamaa”.[footnoteRef:41] Even if such a nation-building policy was well intentioned at least in its inception, the outcomes were deeply flawed and highly destructive, and not only in Tanzania. Regrettably, Tanzania’s Ujamaa project served as a nascent African “Petri dish”, and thus such policies set a negative precedent for other parts of Africa. Currently in Ethiopia, equally punitive policies are being implemented affecting nomadic indigenous peoples, including pastoralists. Consequently, thousands have been forcibly displaced in the name of commercial agricultural development.[footnoteRef:42]   [40:  James C. Scott, “Seeing Like a State: How Certain Schemes to Improve the Human Condition Have Failed”, (1998) Yale University Press. P.4 ]  [41:  Loosely translates as “oneness”  ]  [42:  See generally, Human Rights Watch “Waiting Here for Death” (12th January 2012) Available at: http://www.hrw.org/fr/node/104305 -Accessed 27/09/2104 ] 

Indian writer and social activist Arundhati Roy describes a strikingly similar process of development-induced displacement in her essay in The Greater Common Good on the displacement of hundreds of thousands of Indian villagers in the early 1990s, most of whom were predominately tribal (indigenous) peoples, to make way for the construction of the World Bank funded Sardar Sarovar Dam project.[footnoteRef:43] In her essay, Roy describes how the “ethnic otherness” of the indigenous victims, signifying their embedded marginalised status within the Indian state, absolved the state of its responsibility towards them: accordingly, they have been, in her evocative phrase, “Sacrificed...at the altar of national progress”[footnoteRef:44]   [43:  Arundhati Roy, “The Greater Common Good” (1999) Available at: http://www.narmada.org/gcg/gcg.html-Accessed 27/09/2104  ]  [44:  Ibid  ] 

[bookmark: _Toc399848348]2.3 Legal Definitions and Key Characteristics Common to Global Indigenous Cultures  
For the purpose of this thesis, the definition of indigenous peoples set by Jose R. Martinez Cobo[footnoteRef:45] expresses a composite of conceptual ideas to the meaning of indigenous peoples that are by now widely accepted as authoritative, and which are worth relaying here in full:    [45: Former UN Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities. ] 

“Indigenous communities, peoples and nations are those which, having a historical continuity with pre-invasion and pre-colonial societies that developed on their territories, consider themselves distinct from other sectors of the societies now prevailing on those territories, or parts of them. They form at present non-dominant sectors of society and are determined to preserve, develop and transmit to future generations their ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in accordance with their own cultural patterns, social institutions and legal system.[footnoteRef:46] [46: . Ibid, from Cobo’s ground breaking 1986 study,  UN Doc. E/CN.4/Sub.2/1986/7 and Add.1-4;  See also for example the World Bank’s influential operational manual, operational policy 4.10:  “Because of the varied and changing contexts in which Indigenous Peoples live and because there is no universally accepted definition of “Indigenous Peoples,” this policy does not define the term. Indigenous Peoples may be referred to in different countries by such terms as "indigenous ethnic minorities," "aboriginals," "hill tribes," "minority nationalities," "scheduled tribes," or "tribal groups."  Available at: http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/EXTPOLICIES/EXTOPMANUAL/0, -Accessed 22/07/2014 ] 

Of particular importance in Cobo’s definition, given the preceding discussion and the overarching issue of displacement relevant to this thesis, are the interlinked concepts of ancestral territories and ethnic and cultural identity. Both of which lay a strong basis for claims of ownership due to a long standing and continued relationship with land, this critical point will be drawn out later in the thesis particularly in connection with key jurisprudence in South America.
In addition, almost twenty years later, the 2005 report of the African Commission’s Working Group of Experts on Indigenous Populations/Communities not only augments the above definition but also chrysalises further the characteristics shared, and the universal problems faced, by indigenous peoples. The Working Group’s mandate was to explore the concept of indigenous peoples and analyse the scope of their rights under the African Charter on Human and Peoples’ Rights (The African Charter). In this connection, the Working Group identified five key characteristics common to all self-identified groups: 
a) their culture and way of life differ considerably from the dominant society, to the extent that their culture is under threat of extinction
b) the survival of their particular way of life depends on access to lands and natural resources
c) they suffer from discrimination as they are regarded as less developed and less advanced than other more dominant sectors of society
d) they often live in inaccessible regions and are often geographically isolated
e) they are subject to domination and exploitation within national political and economic structures.[footnoteRef:47] [47:  2005 report of the African Commission’s Working Group of Experts on Indigenous Populations/Communities Submitted in accordance with the “Resolution on the Rights of Indigenous Populations/Communities in Africa” Adopted by The African Commission on Human and Peoples’ Rights at its 28th ordinary session, at P.89 ] 

The final characteristic on “domination and exploitation” which the Working Group identified is of vital significance. This thesis will argue, inter alia, that national policies and economic structures, both domestic and global, are in fact deeply inimical to indigenous people’s survival. Commercial resource extraction and infrastructural projects on indigenous lands and territories are made possible by a complex nexus involving state development policies, global energy markets, international investors, and multilateral development organisations.  The highlighting of this critical point by the African Commission’s Working Group illustrates a growing cognisance of this complex threat. Furthermore, the Working Group’s insight regarding indigenous population’s “access to their land and natural resources” is central in understanding the unique symbiotic socio-cultural relationship that indigenous people have with their land, and the very real threats and challenges to that relationship.         
The report goes onto to note that geographically remote and ethnically different indigenous groups (pastoralists, hunter gatherers, semi-nomadic tribes) have historically been categorised as problem groups by states. Furthermore the report observes that the discrimination and domination suffered by these groups during the colonial period is replicated and continues apace today in modern African states.[footnoteRef:48]  This “problematising” of marginalised indigenous groups deemed to be “primitive” by modern states, and by implication in the way of national progress and the “public interest” in industrial and infrastructural development is, however, not confined to the African continent as the following chapters explore. [48:  Ibid at P. 92 ] 

[bookmark: _Toc399848349]2.3.1 Dispossession and Displacement in the Context of Indigenous Peoples, Particularly the Displacement of Indigenous Nomadic Peoples (INPs). 
At this point, it is important to clarify the term “dispossession” and its socio-cultural meaning in the discourse surrounding the displacement of indigenous peoples as a result development projects. To do so is of critical importance as it is central to understanding the worst excesses of modern developmental processes. The UN Permanent Forum on Indigenous Issues (UNPFII) recognised this pivotal point in 2007, commenting that development policies and actions, “[H]ave undermined and discriminated against [indigenous] customary land tenure and resource management systems, expropriated their lands, extracted their resources without their consent and [leads] to their displacement and dispossession from their territories.”[footnoteRef:49]   [49:  E/2007/43 and E/C.19/2007/12, Para. 5 ] 

To be dispossessed of a house, home, territory, forest, or pasture there must first be an act of displacement.  Dispossession denotes a loss of something both tangible and intangible, and in the context of this study, the term “dispossession” as it relates to indigenous peoples indicates an expansive category of cultural, social, and spiritual loss. Above all categories of loss however, as the loss of first instance or principal cause of all the other losses, stands the physical dispossession of land and territories. The crucial importance of this salient theme in the international indigenous rights framework is recognised in the sixth paragraph of the preamble of the UNDRIP, stating: 
Concerned that indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests.[footnoteRef:50]  [50:  Supra n. 15  ] 

In light of this by now largely uncontested historical truth, it is also important to draw a connection between the cultural identity of indigenous peoples and how that sense of identity is closely linked to the idea of a particular fixed physical space: an ancestral homeland to which an indigenous population has specific cultural links. In this regard, indigenous dispossession takes on a powerful and unique meaning, with powerful and unique consequences when development-induced displacement takes place.     
Moreover, the term dispossession as it is understood above is of both historical import and contemporary significance, in that indigenous people’s connection and relationship to land and territories is inextricably bound with their sense of themselves as culturally distinct from the dominant majority where most of them live. When that link to land is broken, either historically through imperialist conquest, or colonial and neo-colonial consolidation of that conquest, the effects and consequences have more often than not been severely harmful for indigenous people’s sense of social and cultural identity.[footnoteRef:51]  [51:  See, “The content of the Declaration: Lands, territories and resources; development with identity; and redress and compensation”, Ch 4, in, The United Nations Declaration on the Rights of Indigenous Peoples: A Manual for National Human Rights Institutions, 2014; and more generally, Indigenous people and their relationship to land. Final working paper prepared by Erica-Irene A. Daes, Special Rapporteur. UN Doc. E/CN.4/Sub.2/2001/21. (2001)     ] 

The term Indigenous Nomadic Peoples (hereafter INPs, which is the authors own), encompasses any self-identified group or a group identified by the state as traditional mobile peoples: pastoralists, semi-pastoralists, hunter-gatherers, nomads, or semi-nomadic peoples. They are a distinct sub-category of indigenous peoples in that their primary mode of production is based on a mobile lifestyle. As a result of this mobile lifestyle, global INPs have developed cultural norms and movement-based agricultural practices over thousands of years which makes them distinct them from other sedentary populations.[footnoteRef:52] Primarily because of their mobility, and their often fierce sense of independence they have been perceived by nation-states, both colonial and post-colonial, as threats to various modernist models of national development.[footnoteRef:53] Illustrative of this troublesome relationship, in British ruled India as Jeremie Gilbert notes, nomadism was officially prohibited under the Criminal Tribes Act of 1871, which was in turn replaced after independence by the Habitual Offenders Act of 1959.[footnoteRef:54]   [52:  See e.g. for discussion on the social, cultural, and environmental practices unique to Tibetan nomadic pastoralists:  Melvyn Goldstein et al, “Traditional Nomadic Pastoralism and Ecological Conservation on Tibet's Northern Plateau” (1990).  National Geographic Research. 6(2): 139-156, Available at: www.case.edu/affil/tibet/booksAndPapers/pastoralism.html-accessed 18/09/2014; Miller, Daniel J. 2000. “Nomadic Peoples”, NS Volume 4, Issue 1 Available at: cwru.edu/affil/tibet/booksAndPapers/plateauhard.htm-Accessed 17/09/2014; Isom, J. (2009) Tibet’s nomadic Pastoralists. Tradition, Transformation and Prospects, Indigenous Affairs 3-4, Available at: http://www.iwgia.org/publications/search-pubs?publication_id=3-Accessed 09/09/2014 ]  [53:  For further discussion on nomadic peoples as a sub-category of indigenous peoples who suffer from particular problems as a result of their mobile lifestyles, for example in their dealings with states whose ultimate aim is to sedenatarise nomad populations see O.P. Goyal, “Nomads at the Crossroads”, (2005) Isha Books. Pp.22-32       ]  [54:  Jeremie Gilbert, “Human Rights Approach to Nomadic Peoples’ Land Rights”, HRLR 7 (2007), 681-716 P.683 at footnote 10 ] 

In addition, INPs tend to inhabit areas of rich biodiversity, including significant areas of rich mineral deposits-whether in the Amazon, Australia, Western China, the tribal hills of the Indian sub-continent, Central Africa, and increasingly, the Arctic Circle. This is a critical point and one which is of noteworthy importance, and moreover, it is often the key driver in the displacement of non-sedentary and sedentary indigenous peoples alike. This thesis therefore posits that the act of displacement and therefore of dispossession of INPs in particular, has particular critical resonance for these groups. In light of this, the next chapter now turns to explore the conceptual notion of development as a driver of displacement, and what role collective indigenous rights play in this process.  


[bookmark: _Toc399848350]CHAPER 3 - The “Development Imperative” versus Indigenous Collective Rights?  
[bookmark: _Toc399848351]3.1 Indigenous Rights versus Economic Growth?  
To briefly recap, this thesis posits that the outcome of coercive development-induced displacement is that of indigenous peoples’ dispossession and loss.  Therefore to recalibrate, normative state induced development is the initial cause, displacement is the outcome, and the consequences are, amongst other things, physical, cultural and social dispossessions. Without the collective right to land and territories-including forests, rivers, and mountains, and the resources therein-indigenous peoples are subject to forced and arbitrary displacement in the name of development, development often justified and rationalised in the national interest. Accordingly, the national interest of states in development and their exclusive sovereignty over natural resources are often invoked to rationalise any deprivation of indigenous peoples that accompanies development projects.[footnoteRef:55] [55:  For a more detailed discussion on the is point see below see chapter three ] 

[bookmark: _Toc399848352]3.1.1 What is meant by the “Development Imperative”?[footnoteRef:56]  [56:  Term taken from “The Development Imperative: Toward a People-Centred Approach”, (2005) (eds) Eric Hershberg and Christy Thornton , Social Science Research Council   ] 

Development as an overarching and normative concept is difficult to accurately define. It has as many layers of meaning as it has definitions, both in its inception, in its processes, and in its outcomes. There are many competing theoretical and applied models; from the former Soviet Russia’s command economics, social democratic models in Western Europe, to the ideas of key theorists such as Amartya Sen. Sen’s conceptual idea of Development as Freedom for instance posits that for development to be truly transformative it must be conceived in human terms, “as a process that expands real freedoms that people enjoy.”[footnoteRef:57]     [57:  Amartya Sen, “Development as Freedom” (1999) Oxford University Press, Oxford P. 36] 

For the purposes of this thesis however, development as it is widely understood and practised presently denotes global economic neo-liberalism. Namely, the privileging of the market economy and private property rights, the freeing up of the international trade in goods and services, the liberalising of investor rights, and the deregulation of international financial flows, amongst other things.[footnoteRef:58] It is a macro-economic trend that is transnational in character and which is by now commonly identified as globalisation.[footnoteRef:59]  In broad conceptual terms, Richard Falk describes these processes as underpinning the market driven logic of globalisation.[footnoteRef:60] Furthermore, Falk goes onto to accurately position the quest for indigenous rights firmly within the all-encompassing paradigm of economic globalisation, and indeed as a result sees indigenous rights as a significant challenge to globalisation contemporary excesses, particularly the excesses of global extractive industries.[footnoteRef:61] More importantly still, he also recognises that the threat is not only to the broader notion of global indigenous rights in all its manifestations, but also highlights the potential for “severe displacement, even extinction” that these global economic forces pose to indigenous survival.[footnoteRef:62]  Additionally, the UN Special Rapporteur on the Right to Adequate Housing in 2006 also expressly links the impact of globalisation on eviction and displacement, although indigenous peoples were not explicitly named in the report, the concerns expressed are also applicable to their situation.[footnoteRef:63]       [58:  See e.g., for further discussion on the role of the World Bank and economic globalisation, including the role of property rights and the role of law to “provide a stable investment environment and the predictability necessary for markets to operate”, Tor Krever, “The Legal Turn in Late Development Theory: The Rule of Law and the World Bank's Development Model” (2011) 52 Harv. Int'l L.J. 287 Pp. 311-315 ]  [59:  See for contextual  background, Anthony Clunies-Ross et al, “Development Economics”,  (2009) McGraw-Hill Higher Education, Pp. 202-215; For a brief discussion on the modern ascent of economic globalisation since the 1980s and 1990s see, Colin Crouch, “The Strange Non-death of Neoliberalism”, (2011) Polity Press, Cambridge UK, Pp. 111-114; and for a discussion on the “Washington Consensus” and the beginnings of  neoliberalism globalisation encompassing policy reforms such as fiscal discipline, reducing public expenditure, privatisation, and trade liberalisation etc.  See, Richard Peet and Elaine Hartwick, “Theories of Development”, (2009) Guildford Press, New York, Pp. 84-94 ]  [60:  Richard Falk, “Human Rights Horizons: Pursuit of Justice in a Globalising World “(2000) Routledge, New York. See P. 21   ]  [61:  Ibid at P. 123 ]  [62:  Ibid At P. 142 ]  [63:  E/CN.4/2006/41 14 March 2006, p.4 ] 

Of particular significance to the issues advanced in this thesis, this paradigmatic model of development has been practiced and imposed upon developing countries by the world’s largest multilateral development organisations for decades: the World Bank, the International Monetary Fund, the World Trade Organisation.[footnoteRef:64]  Consequently, neo-liberal macro-economic policies can now be said to be hegemonic in both the global and national spheres, policies which are responsible for driving the impetus for large-scale development projects and the ever increasing quest for sub-surface mineral deposits.  [64:  Supra N 65  (Clunies-Ross et al) ] 

[bookmark: _Toc399848353]3.2 Indigenous Rights as Collective Rights  
In 2005, the International Work Group for Indigenous Affairs (hereafter IWGIA), an independent human rights NGO working exclusively in the area of indigenous people’s collective rights, observed that the question of sovereignty over resources is central to any discussion on development and indigenous peoples: “Control over Indigenous lands, water and resources is… by far the issue that gives rise to most violent conflicts and to human rights violations committed by governments, police, mining companies, logging companies, etc.”[footnoteRef:65]  The report also notes that the most controversial of all human rights abuses relating to indigenous peoples rights is intricately bound up with the issue of resource extraction, and the negative outcomes of extractive development, including displacement.[footnoteRef:66]   [65:  Int’l Working Group for Indigenous Affairs, Strategy for the 2nd Decade on Indigenous Peoples (June 2005) ]  [66:  Ibid ] 

To distil it down to basics, on the one hand, is the collective and often customary right of indigenous peoples to land and territories, enshrined in many country’s Constitutions if not always fully implemented by governmental institutions.[footnoteRef:67] While on the other hand is the legitimate right of states to develop economically anywhere within the state’s jurisdictional territory, even if this may in turn induce displacement. However according to international human rights standards it is only permissible to displace when there is a compelling and overriding public interest, and if the requirements of necessity and proportionality are met.[footnoteRef:68]     [67:  For example, “The Constitution of the Republic of Ecuador” Articles 56 and 57 on Indigenous rights. Available at: http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html -Accessed 16/09/2014. In contrast however with the scope and content of the provisions see Chapter 3 discussion on Ecuador. ]  [68:  Walter Kälin, “Guiding Principles on Internal Displacement:  Annotations.” Studies in Transnational Legal Policy, No. 32 published by The American Society of International Law and The Brookings Institution Project on Internal Displacement, 2000. At P. 17. ] 

To talk of indigenous rights therefore is largely to talk in terms of group rights, or as they are known particularly in relation to indigenous peoples: collective-development rights.[footnoteRef:69]  The classic western liberal conception of rights as individual rights although an important feature of the global indigenous rights framework does not fully capture the essence or complexity of the historical and cultural context in which indigenous rights has, and is, being framed. Indeed the claim for recognition of collective rights, particular collective land rights, is perceived by states as a threat to the liberal model of individualised rights.[footnoteRef:70]  In contrast to understanding rights as individual rights, in the indigenous approach to human rights it is necessary instead to talk of categories that conceptualise human rights as collective or community rights, that is, as the rights of peoples, and not just the rights of individuals within the collective or group  in order to give full expression to those rights.[footnoteRef:71] The right of self-determination for all peoples, the foundational right of the International Bill of Human Rights,[footnoteRef:72] therefore, given the above logic, at least in part can be understood in these terms as a group right. Also, in a related context, the Expert Mechanism on the Rights of Indigenous Peoples (hereafter EMRIP), a body established by the UN Human Rights Council in 2007 to provide thematic advice on indigenous issues, explained the central importance of the concept of the collective to indigenous societies: [69:  See generally Allen Buchanan, “The Role of Collective Rights in the Theory of Indigenous Peoples' Rights”, 3 Transnat'l L. & Contemp. Probs. 89 1993]  [70:  Ibid at P. 95 ]  [71:  In this light, the use of the term indigenous peoples in the second paragraph of the preamble of the UNDRIP can be seen as much as a statement of intent as it is an affirmation of indigenous peoples equality with all other peoples. Supra n.15]  [72:  See supra n. 17 ] 

Values of collective responsibility and respect for elders, ancestors, spirits and the community are often embodied in indigenous cultures, which can guide indigenous individuals’ behaviour in everyday life … Indigenous peoples have unique structures and institutions that have developed over time. These structures often have family as a primary unit, expanding to larger communal and social institutions, and are generally governed by indigenous law and sacred teachings.[footnoteRef:73] [73:  A/HRC/EMRIP/2012/3, at Paras. 53-54.; for further discussion on these points see, Cernic, Jernej Letnar. "State Obligations Concerning Indigenous Peoples' Rights to Their Ancestral Lands: Lex Imperfecta?" (2013) American University International Law Review 28 no. 4: 1129-1171.] 

[bookmark: _Toc399848354]3.3 Development as “Aggression” and the Right not to be Forcibly Displaced 
As will be apparent in many of the cases discussed in this thesis, including the case discussed just below, indigenous rights are principally understood as social, economic and cultural rights. The collective rights of indigenous peoples are therefore premised on them having an internal cultural cohesiveness based on their distinctiveness, which is the defining characteristic on which they base their claims to collective rights.        
In the case of indigenous peoples, if collective rights and claims over territories are not recognised by states, long-held customary rights of pastoralists to graze animals for example, much of the physical and socio-cultural basis of their societies are rendered difficult if not impossible to sustain. These very issues came to the fore in a landmark case in Kenya in 2010 concerning indigenous displacement, specifically a group of pastoralists, by a development project. Although the case did not involve either mining or dam induced displacement, nonetheless the ruling is of important significance for the issues discussed here. In The Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v Kenya, The African Commission on Human Rights and Peoples Rights (hereafter ACHPR) ruled that the development-induced displacement of the Endorois community, an indigenous nomadic peoples, who had previously been evicted decades before to make way for a game reserve, was illegal.[footnoteRef:74] The commission found that Kenya was in violation, amongst other violations, of Article 14 of the African Charter (Right to property).[footnoteRef:75] In light of the finding, the Commission recommended that Kenya should recognise the rights of ownership to the Endorois and restitute their ancestral land, and additionally that the community should also have unrestricted access restored to their lands to graze cattle.[footnoteRef:76] In terms of balancing the right of the Kenyan state to establish a game reserve, which the ACHPR conceded was a legitimate aim and served a public need, with the rights of the Endorois not to be evicted off the land, the Commission found that the state’s action in evicting and displacing the pastoralists was disproportionate to its aims.[footnoteRef:77] Critically, for the arguments furthered in this paper, the Commission further stated that the Kenyan state could not justify the eviction and displacement, “with reference to… [the] public need.”[footnoteRef:78]  [74:   The Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v Kenya, 276/2003  (“Endorois Case”). See also relevant case law from the Inter-American Court of Human Rights. The Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment of August 31, 2001, Inter-Am. Ct. H.R., (Ser. C) No. 79 (2001) affirming indigenous collective property rights.  ]  [75:  Ibid (Endorois case) “Recommendation of the African Commission” ]  [76:  Ibid. ]  [77:  Ibid at Para. 215. ]  [78:  Ibid at P. 215 ] 

This landmark case illustrates that control or at least semi-autonomous control over land and territories is therefore a necessary condition for the uniquely indigenous land-based reproduction of culture, social, and legal and political institutions. In this light, it is of note and significance that the ACHPR chose to interpret Article 14 of the African Charter in favour of the Endorois collective right to property as an ancestral, social and economic claim.  Whereas many states do not recognise the collective nature of land rights in regards to indigenous peoples, or if they do, they do not always implement or enforce land rights appropriately,[footnoteRef:79] regional law on the other hand does.[footnoteRef:80] Therefore by implication and perhaps by practice also, as the Endorois case and others exemplifies,[footnoteRef:81] and in light of these critical decisions, international law, may be moving towards a customary recognition of indigenous peoples collective right to property,  if albeit tentatively. The right to property is, in turn, foundational in any discussion of the emerging right not to be arbitrarily displaced. It is also of interest to note that the ACHPR recognised the obligations of the respondent state under Article 14, “not only to respect the ‘right to property’, but also to protect that right.”[footnoteRef:82]  [79:  The Brazilian Constitution provides for, “[A]ncestral possession as the basis for the territorial rights” of indigenous peoples yet often this right is not implemented or simply ignored. See, REPORT OF THE RAPPORTEUR Meeting of the Working Group on the Fifth Section of the Draft Declaration with special emphasis on “Traditional Forms of Ownership and Cultural Survival, Right to Land and Territories”, Osvaldo Kreimer. COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples.  PERMANENT COUNCIL OF ORGANIZATION OF AMERICAN STATES	]  [80:  See article 5 on protection of communities with a special attachment to land, African Union, Kampala Declaration on Refugees, Returnees and Internally Displaced Persons in Africa, 23 October 2009, Ext/Assembly/AU/PA/Draft/Decl.(I) Rev.1]  [81:  See below section 5.2.1  (The Mayagna (Sumo) Awas Tingni Community v. Nicaragua) ]  [82:  Supra n. 70  at Para 191 ] 

Control over the mode, process and practice of development lies at the heart of the issues that lead to the displacement and dispossession of nomadic indigenous peoples. This thesis posits that the dominant “neo-liberal development” paradigm, which states overwhelming practice in the 21st century, undermines traditional indigenous modes of production: pastoralism, hunter-gathering, and shifting cultivation.  Increasingly, the contemporary paradigm of neo-liberal development and the policy manifestations which follow at the national level claim an immense toll on the cultural survival of indigenous societies-especially the effects of large-scale projects such as oil and gas pipelines and hydroelectric dams.    
It is a particularly exigent phenomenon, and one which has been described by Cathal Doyle and Jérémie Gilbert as the imposition of an externally imposed model of “development aggression”.[footnoteRef:83] They also note that, “Indigenous peoples are increasingly the victims of systematic abuse associated with imposed forms of economic development”[footnoteRef:84] and furthermore that, “[T]hese models of development and the process by which they are imposed on indigenous peoples are a function of the manner in which economic globalization is managed and controlled.”[footnoteRef:85]                   [83:  Supra n.4 ]  [84:  Ibid at p. 220]  [85:  Ibid ] 

In truth of course, as Doyle and Gilbert and others have implied, it is very much an asymmetric struggle. A struggle that is between, on the one hand, marginalised and more often than not disenfranchised indigenous peoples, and on the other hand, developing states which although they have a legitimate economic right to develop, are also dictated to by the resource demands of globalisation, especially the demands of global energy markets. Moreover, the imperatives of economic development, whether national or global, are not depoliticised spheres of interest and influence: government agencies in tandem with large extractive multinationals are often seen by many indigenous groups as “development aggressors”, often acting conterminously in pursuit of mineral resources underneath their lands.[footnoteRef:86]    [86:  See generally supra n. 4 (Gilbert and Doyle) ] 

Much of the above somewhat abstract discussion can be best illustrated in the case of the Dongria Kondh, a semi-nomadic indigenous people, living on the Nyimgari hill range, Odisha, eastern India, and their campaign for their right not to be displaced in the name of industrial development against an open-pit bauxite mining project by Vedanta Resources, a global mining company based in London. The company was initially granted environmental clearance in 2003 from the Indian Ministry of Environment and Forests (MoEF) to construct an aluminium refinery, mostly for bauxite mining.[footnoteRef:87] Opponents of the project, including the Dongria Kondh and a range of local and international NGOs, argued that bauxite mining, and its related social and environmental effects, would damage the spiritual and cultural attachment that the Dongria Kondh had with their ancestral land. More imminently, they alleged that violent displacement was taking place. In 2007, the Supreme Court of India agreed, at least partially, and barred Vedanta from further undertaking the project. The Court did however invite Vedanta to resubmit its proposals to the MoEF with the proviso that it would align with environmental and social safeguards. On the 8th August 2008 the Court permitted the project to recommence. In turn, the MoEF perhaps fearing another international backlash, the case had become a cause célèbre and had been taken up by Amnesty International and Survival International amongst others, asked for the Attorney General’s opinion on whether they were obliged to approve the project based on the Court’s decision. The Attorney General held they were not. The MoEF then issued a report in 2010 which was critical of the mining project’s impact on the Dongria Kondh’s lifestyles, highlighting the human cost that further bauxite mining would inevitably have.[footnoteRef:88]  As a result, the government accordingly declared that it would take action against Vedanta for alleged environmental violations. Finally, the Supreme Court banned the mine in 2013, and, as part of the reasoning behind the ruling, argued that the rights of tribal peoples to their lands and the cultural attachment to that land must be a consideration in any mining concession given to extractive companies.[footnoteRef:89] The relative success of the Dongria Kondh case however is something of an anomaly. In India and elsewhere, it is rare for such cases to get to the level of the Supreme Court, and rarer still for such a relatively positive outcome.   [87:  See, REPORT OF THE FOUR MEMBER COMMITTEE FOR INVESTIGATION INTO THE PROPOSAL SUBMITTED BY THE ORISSA MINING COMPANY FOR BAUXITE MINING IN NIYAMGIRI August 16, 2010 by Dr N C Saxena,  Dr S Parasuraman, Dr Promode Kant, Dr Amita Baviskar Submitted to the Ministry of Environment & Forests Government of India New Delhi ]  [88:  Ibid, the report declared that, “Lands that the Dongria Kondh cultivate lie in close proximity to the PML area [Proposed Mining Lease]. Mining-related activities such as tree-felling, blasting, the removal of soil, road building, and the movement of heavy machinery will deny them access to their lands that they have used for generations.” At P.85  ]  [89:  See, Vedanta Resources lawsuit (re Dongria Kondh in Orissa). Available at: http://business-humanrights.org/en/vedanta-resources-lawsuit-re-dongria-kondh-in-orissa#c9349. Accessed 20/09/2014] 

[bookmark: _Toc399848355]3.4 Resource Development as “Development Aggression”
The concept of development as aggression as noted in the previous section is one that is derived from indigenous peoples civil society organisations as a response to the negative effects and outcomes of development projects on their traditional lands. Although there are competing if mostly similar definitions, the IWGIA define it as, “the imposition of large-scale development schemes supposedly in the interests of national development, which lead to large-scale dispossession and human rights violations.”[footnoteRef:90]  The definition, although accurate from an indigenous people’s point of view, is however not unproblematic. As noted earlier, national development can and does lead to the progressive realisation of human rights for many citizens of developing countries. That is, of course, if human rights progression is the intention and policy of the state for all its citizens, the rhetoric of governments notwithstanding. Nevertheless despite this shortcoming, the IWGIA definition accurately depicts both the perception and the lived reality of indigenous peoples in their experience of large-scale development projects, and the often violent dispossessions and displacements that are a consequence of such projects.[footnoteRef:91]  A case in point involves the forceful eviction of the Mapuche people off their traditional homelands in Chile and Argentina in 2009 to clear the way for oil and mining exploration clearly. Regrettably in this example, as is often the situation with the eviction and forcible displacement of indigenous peoples, no prior consultation or participation with the Mapuche people in the development projects took place.[footnoteRef:92]   [90:  “The Indigenous World Yearbook”, International Work Group for Indigenous Affairs, (2010) P. 13. Available at: http://www.iwgia.org/publications/search-pubs?publication_id=1-Accessed 03/09/2014 ]  [91:  See e.g.,  in Malaysia, where the construction of 39 dams will not only destroy an indigenous group’s ancestral habitat, but will also in the process displace the inhabitants of 9 villages,  ibid n.91 Pp. 348-351 ]  [92:  Ibid at P. 14 ] 

Resource exploitation by mining projects on the lands, rivers, and territories of indigenous peoples in particular has consistently been associated with human rights abuses, up to and including environmental degradation. For instance, deforestation and oil spills;[footnoteRef:93] intimidation and harassment of indigenous resistance movements during mining projects;[footnoteRef:94] and in some cases, allegations of collusion with state forces in the murder of indigenous activists.[footnoteRef:95]   Both the following cases highlight how resource exploitation can and does lead to development aggression and the relative impunity of extractive companies when comes to mining for oil and gas on the lands of indigenous peoples. In international law, the state is the primary duty-bearer of rights, yet this does not absolve multinational extractive companies or others from responsibility as third parties.  [93:  Hari Osofsky, “Climate Change and Environmental Justice: Reflections on Litigation over Oil Extraction and Rights Violations in Nigeria.” Journal of Human Rights and the Environment, Vol. 1 No.2, September 2010, Pp 189-210    ]  [94:  An illustrative example of the violence that often accompanies protests against mining exploitation of minerals on indigenous lands is that of the killing of indigenous activist Álvaro Benigno, who was shot six times on 13th March, 2005 by a private security firm hired by Canadian mining company, Glamis Gold. Although Glamis claimed the killing was the result of a private dispute, the killing took place in the context of death threats to anti-mining activists. See, Shin Imiai, Ladan Mehranvar, Jennifer Sander.“ Breaching Indigenous Law: Canadian mining in Guatemala.”  6 Indigenous Law journal 101 2007, Pp 109-115]  [95:  Infra N. 111] 

Two significant cases that have come to light in recent years were brought under the Alien Tort Claims Act (hereafter ACTA) in the United States, both regarding corporate accountability and egregious actions of specific agents of the state, in both cases the military of the states in question. ACTA allows non-citizens of the US to bring a civil suit in domestic courts for injury committed in violation of international law.  In Doe v. Unocal[footnoteRef:96] the  plaintiffs alleged that Unocal supported the Myanmar military (the military had been hired as security by Unocal) while it subjected local people to forced displacement, forced labour, rape and murder during the construction of an oil pipeline in the country in the 1990s. After rejection by district courts in California, the United States Court of Appeals for the Ninth Circuit reversed those decisions and the case went to trial. In any event, before the trial began in 2005, the parties agreed to a settlement.[footnoteRef:97]  Although the plaintiffs in this case were not representing indigenous peoples, nevertheless it is of significant importance in that third parties, in this case an oil multinational based in the US, can be held liable in cases human rights violations, including forced displacement.  [96:  395 F.3d 932 (9th Cir. 2002) ]  [97:   “Ibid  ] 

This particular case illustrates an exceptionally dark side to Gilbert and Doyle’s’ phrase “development aggression” in the context of economic globalisation and the alliance between corporations and state agents, and the human rights violations which are present as a result of this alliance. Moreover, however exceptional the case may have been in its egregious human rights abuses it is unfortunately by no means unique when it comes to the relationship between oil and gas companies and human rights abuses on the lands of indigenous peoples.[footnoteRef:98]                    [98:  In light of these examples and others, in 2011 the United Nations Human Rights Council endorsed the Guiding Principles for Business and Human Rights, a set of international standards designed to prevent and address to human rights violations, such as the above. See, Guiding Principles on Business and Human Rights Implementing the United Nations “Protect, Respect and Remedy” Framework (A/HRC/17/31),  ] 

Similarly, in another high profile case brought under the Alien Tort Claims Act,[footnoteRef:99] and echoing the Unocal case,  Royal Dutch Shell in 2009 paid out $15.5 million to settle a case before trial to a group representing a Nigerian indigenous group, the Ogoni people. Royal Dutch Shell also was accused of taking part in human rights violations, although more surreptitiously than in the Unocal case, in conjunction with the Nigerian military against the Ogoni. The case was brought by relatives and friends of Ken Saro-Wiwa who was hanged by the military regime in Nigeria in 1995, Shell was accused of collaborating in his execution. Saro-Wiwa had been protesting Shell’s environmental practices in the Ogoni region of the Nigerian Delta and the effects of those practices on the livelihoods of the Ogoni, effects which included forced displacement.[footnoteRef:100]  [99:  Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88 (2d Cir. 2000),]  [100:   “Shell to Pay $15.5 Million to Settle Nigerian Case”, Available at: 
 http://www.nytimes.com/2009/06/09/business/global/09shell.html-Accessed 26/08/2104 ] 



[bookmark: _Toc399848356]Chapter 4 - The Right not to be Forcibly Displaced in International Law 
[bookmark: _Toc399848357]4.1 Introduction
The right of indigenous peoples not to be displaced from territories and lands is fundamental to the underpinning of a range of rights and freedoms which, this paper argues, are sui generis to their continuation as distinct cultural collectives. If these groups can be arbitrarily displaced to make way for development projects, then other rights related to their further survival cannot be enjoyed. Indigenous peoples are intrinsically connected to land and territory; their ancestors are buried there, their economic systems and traditional livelihoods are rooted in it; spiritual and economic sustenance therefore are deeply entwined. These rights include: the right to culture and a distinct cultural identity,  the right to ancestral lands, the right to practice religious ceremonies, the right to move across state boundaries for the conduct of traditional activities; the right to not to be subjected to forced resettlement, the right to natural resources, and the right to self-governance.

All of the above rights are collective rights or group rights. Some are already embedded in international human rights instruments, such as the right to practice culture and freedom and freedom of conscience and religion, while others resemble normative aspirations.  International law however recognises the primacy of the rights of individuals,[footnoteRef:101] and for the most part primarily establishes obligations on states to respect and guarantee individual rights. The individual is therefore the rights-holder and the state is the duty-bearer of rights.  In the context of group rights and indigenous peoples, the problem then arises that they are displaced almost invariably as a group, either as groups of families or tribes. For that is how they subjectively conceive of themselves; and effectively, that is how they are displaced by governments. In looking for protection against arbitrary displacement and effective remedies if displacement takes place, there is a substantial framework within the international human rights system that the next section will now turn to in more detail.   [101:  See Article 1, “All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.” UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III] G.A. res. 217A (III), U.N. Doc A/810 at 71 ] 

[bookmark: _Toc399848358]4.2 General Sources in International Law
[bookmark: _GoBack]There are several significant international norms directly concerning indigenous peoples in respect of international law. They are, as enumerated by James Anaya, the former UN’s special Rapporteur on the rights of indigenous peoples: non-discrimination, self-determination, social welfare and development, self-government, cultural integrity, and land and resources.[footnoteRef:102] The final two norms in particular in Anaya’s list are of critical importance to the question of examining whether there is a right not to be displaced in international law in regards to development projects.  [102:  See Supra N 12 at P.129] 

Several international and regional human rights instruments are of significance, if indirectly, to indigenous peoples displacement. The preambular language of the United Nations Declaration of Human Rights (hereafter UNDHR), although understood as applying to the individual, recognises the “inherent dignity” and the, “worth of the human person”.[footnoteRef:103] The UNDHR also sets forth procedural and substantive rights, for instance in Article 8, “everyone has the right to an effective remedy…”[footnoteRef:104] and in Article 17 (2), “No one shall be arbitrarily deprived of his property.”[footnoteRef:105] In later international instruments, definite human rights “lineage” can be discerned which derives from the universal and non-discriminatory language of the UNDHR.  For example, with regard to the norm of cultural integrity, Article 4 of UNESCO’s Universal Declaration on Cultural Diversity explicitly refers to indigenous peoples and human dignity, “The defence of cultural diversity is an ethical imperative, inseparable from respect for human dignity. It implies a commitment to human rights and fundamental freedoms, in particular the rights of persons belonging to minorities and those of indigenous peoples.”[footnoteRef:106]  [103:  Ibid at Paras.1 and 5 ]  [104:  Ibid ]  [105:  Ibid ]  [106: UN Educational, Scientific and Cultural Organisation (UNESCO), UNESCO Universal Declaration on Cultural Diversity, 2 November 2001. ] 

This provision explicitly recognises a critical issue raised elsewhere in this thesis. That is, human dignity in relation to indigenous peoples is intrinsically tied up with cultural identity, and cultural identity, as is stated below in the General Recommendation from the Committee on the Elimination of Racial Discrimination, is intrinsically linked to land and territory. To be displaced and deprived therefore of the physical and spiritual sustenance to continue unique cultural practices is, in effect, to be deprived of a living and dynamic cultural life.  
Furthermore, this trend of recognising the linkages between human dignity and cultural integrity can be discerned as the international human rights system has progressed to widen the net to capture especially vulnerable and marginalised minorities. As it has progressed, the human rights international framework has not only included indigenous peoples, but also has sought to include vulnerable members within indigenous populations as a discrete sub-category worthy of concern and note. For example, treaty based body the Committee on the Elimination of All Forms of Discrimination against Women[footnoteRef:107] in its concluding observations on Mexico in 2012 addressed, amongst other things, the high level of poverty and discrimination against rural indigenous women. The Committee addressed not only discrimination against indigenous women from outside the community, but also from within the community. Concluding that indigenous women face, “[H]armful cultural practices within the indigenous legal system which are based on gender stereotyped roles for men and women such as "bride price,"… which perpetuate[s] discrimination against indigenous women and girls.” And furthermore, relevant to the issues in this paper, “It is further concerned at the lack of indigenous rural women's access to land, property and justice.”[footnoteRef:108]  [107:  GA res. 34/180, 34 UN GAOR Supp. (No. 46) at 193 (entered into force March 9th 1981)]  [108:  CEDAW/C/MEX/CO/7-8 Para.34 ] 

Equally, Article 30 of the Convention on the Rights of the Child explicitly mentions indigenous children in relation to the enjoyment of cultural rights.[footnoteRef:109] In addition the Committee on the Rights of the Child in its 34th session in 2003, also explicitly acknowledged-even if qualifying the recognition somewhat-the link between the norm of cultural integrity and indigenous lands and territories, “the enjoyment of the rights under article 30, in particular the right to enjoy one’s culture, may consist of a way of life which is closely associated with territory and use of its resources. This may particularly be true of members of indigenous communities constituting a minority.”[footnoteRef:110] The UN Committee on Social, Economic and Cultural Rights were more forthcoming in 2009 when it also pronounced, “On the strong communal and land-based component of indigenous culture”, and the importance of the enjoyment of culture and the cultural link to land, and by implication, the critical consequence to indigenous culture when they are displaced from the land.[footnoteRef:111] [109:  UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, vol. 1577 Document A/RES/44/25 (12 December 1989) ]  [110:   COMMITTEE ON THE RIGHTS OF THE CHILD, 34th Session 15 September – 3 October 2003.  DAY OF GENERAL DISCUSSION ON THE RIGHTS OF INDIGENOUS CHILDREN. Para. 4 ]  [111:  General comment no. 21, Right of everyone to take part in cultural life (art. 15, para. 1a of the Covenant on Economic, Social and Cultural Rights) E/C.12/GC/21 Para. 36  ] 


With regard to the norm of land and resources as articulated by Anaya, the two treaty-based reporting and oversight mechanisms that are of key importance in monitoring and reporting on the implementation and compliance of indigenous rights are: the Committee on the Elimination of Racial Discrimination (hereafter CERD Committee) which monitors racial equality and non-discrimination, established by the International Convention on the Elimination of All Forms of Racial Discrimination (hereafter ICERD),[footnoteRef:112] and the Human Rights Committee (hereafter HRC), established by the International Covenant on Civil and Political rights (hereafter ICCPR).[footnoteRef:113] [112:  G.A. 2106A (XX). 660 U.N.T.S. 195 (entered into force January 4th, 1969) ]  [113:  G.A Res 2200 (XXI) 999 U.NT.S. 171 (entered into force March 23rd 1976) ] 

	
In 1997, the CERD Committee explicitly recognised and addressed the interwoven issues of culture, loss of land, and by implication displacement and dispossession regarding indigenous peoples.  The Committee identified both the historical narrative, and correspondingly, the contemporary agents responsible for displacement. 
The Committee is conscious of the fact that in many regions of the world indigenous peoples have been, and are still being, discriminated against and deprived of their human rights and fundamental freedoms and in particular that they have lost their land and resources to colonists, commercial companies and State enterprises. Consequently, the preservation of their culture and their historical identity has been and still is jeopardized.[footnoteRef:114] [114:  Committee on the Elimination of Racial Discrimination, General Recommendation 23, Rights of indigenous peoples (Fifty-first session, 1997), U.N. Doc. A/52/18, annex V at 122 (1997) Para.3 ] 

The CERD Committee’s observation echoes similar sentiments expressed by the ACPHR,[footnoteRef:115] in that both bodies isolate specifically the historical continuum linking colonialism, commercial companies and state enterprises as the principal agents of displacement and dispossession, a process depicted by some as neo-colonialism.[footnoteRef:116] The CERD Committee, an autonomous body made up of human rights experts, monitors implementation of ICERD, addresses its concerns and recommendations in response to reports submitted by state parties to the convention. The Committee has regularly interpreted the norm of non-discrimination with regards to indigenous rights over land, resources and territories. As an illustrative instance of this focus, in March 2010 the committee addressed the issue of the balance between the imperatives of economic development and the rights of indigenous peoples in Cambodia.[footnoteRef:117] The committee was specifically concerned with acts of violence during the forced evictions of indigenous groups, and the tendency of state actors to, “[P]ress charges against and arrest indigenous villagers, when they protest against their forced eviction or contest the granting of a concession on indigenous land.”[footnoteRef:118]  Rather pointedly, this observation was immediately preceded by an encouragement to corporate business entities to “consider their corporate social responsibility” when engaging in economic land concessions.[footnoteRef:119] The conclusion can therefore be drawn that the committee, in explicitly linking the violent displacement of indigenous peoples with development projects, sought to highlight not only the actions of state actors and failings of state responses, but also to highlight the involvement of corporate entities, possibly both domestic and transnational corporations in grave human rights violations of indigenous peoples.[footnoteRef:120]                                                      [115:  Supra n. 70 ]  [116:  See for example in the context of land-grabbing (selling off of land by developing countries to foreign investors, both transnational commercial enterprises and governments) Beth Robertson & Per Pinstrup-Andersen, “Global land acquisition: neo-colonialism or development opportunity?” Food Security. (2010) 2:271–283]  [117:  Consideration of reports submitted by States parties under article 9 of the convention. Draft Concluding observations of the Committee on the Elimination of Racial Discrimination. CERD/C/KHM/CO/8-13. Para. 16 ]  [118:  Ibid Para.17 ]  [119:  Ibid ]  [120:  The Committee against Torture (CAT), the body which monitors the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, also engages with violations against indigenous peoples in its considerations of reports submitted by state parties. See for example, Concluding observations of the Committee against Torture CHILE (2009) CAT/C/CHL/CO/5 at Para. 23 Concerning abusive acts by police officers against members of the Mapuche peoples.  ] 

[bookmark: _Toc399848359]4.3 Human Rights Committee 
Similar to the CERD committee, the HRC has also sought to bring indigenous peoples rights and concerns, under the ambit of minority rights in article 27 of the ICCPR.[footnoteRef:121] Similar to the CERD Committee, the HRC acts a supervisory body that monitors the behaviour of states which have accepted the ICCPR. The HRC established under article 28 of the Covenant as a quasi-judicial body, has competence in two distinct procedural areas of monitoring state obligations to the treaty. First, it can hear individual complaints, otherwise known as “communications”, under the Optional Protocol to the Covenant.[footnoteRef:122] Second, the HRC considers reports submitted by state parties, and in turn makes recommendations on areas of concern in those reports in how states are implementing the provisions of the treaty. In 1990, in a highly pertinent case involving resource development (oil and gas exploration on the lands indigenous peoples in Alberta, Canada) the HRC found against Canada under the individual complainants mechanism in Omanayak, Chief of the Lubicon Lake Band v. Canada.[footnoteRef:123] The complaint was initially brought under Article 1 of the treaty (right of self-determination of peoples) as a group right. The HRC however, although rejecting under the Optional Protocol to the Covenant to deliberate on whether or not the Lubicon Lake Band constituted a “people”, nevertheless did recalibrate the complaint under article 27, offering the following account for its reasoning:  [121:  Article 27 states that, “In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.” Supra n. 19]  [122:  Optional Protocol to the International Covenant on Civil and Political Rights, December 16 1966, 999 U.N.T.S. 302 ]  [123:  Lubicon Lake Band v. Canada, Communication No. 167/1984 (26 March 1990), U.N. Doc. Supp. No. 40 (A/45/40) at 1 (1990).] 


“The Optional Protocol provides a procedure under which individuals can claim that their individual rights have been violated. These rights are set out in part III of the Covenant, articles 6 to 27, inclusive. There is, however, no objection to a group of individuals, who claim to be similarly affected, collectively to submit a communication about alleged breaches of their rights.[footnoteRef:124]     [124:  Ibid. Para. 32.1 ] 


This amenable reformulation of the petitioner’s complaint by the HRC under article 27 shows a willingness by the body to interpret broadly in favour of cultural integrity and indigenous rights when those rights are threatened by large scale industrial interests. In addition, surely implicit in the HRC’s interpretation, is an understanding that that cultural integrity, and ultimately cultural survival, can only be understood “collectively” in relation to indigenous peoples. In this connection, large scale extractive development poses not only the threat of displacement, but also, potentially, the threat of extinction. The HRC in its decision explicitly recognised that, “Historical inequities, to which the State party refers, and certain more recent developments threaten the way of life and culture of the Lubicon Lake Band, and constitute a violation of article 27 so long as they continue.”[footnoteRef:125]  [125:  At Para. 33 ] 


However, in an opinion submitted by another member of the body, a reservation was made to the finding. It is a qualification that is central to the question of the imperative of national economic development versus the rights of indigenous not to be displaced by development projects. In his opinion, Mr Nisuke Ando stated that in light of a country’s technical development, “[T]he right to enjoy one's own culture should not be understood to imply that the Band's traditional way of life must be preserved intact at all costs.”[footnoteRef:126] He went on to further assert that, “outright refusal by a group in a given society to change its traditional way of life may hamper the economic development of the society as a whole.”[footnoteRef:127]  [126:  APPENDIX I Individual opinion: submitted by Mr. Nisuke Ando pursuant to rule 94, paragraph 3, of the Committee's rules of procedure, concerning the Committee's views on communication No, 17/1984,
B. Omanayak and the Lubicon Lake Band v. Canada. My italics  ]  [127:  Ibid, The substance of this reservation, the questions of necessity and proportionality in development and the rights of ethnic minorities, in this case the rights of indigenous peoples not to be displaced, will be discussed further in the next chapter.  
  ] 

Under the other complaint mechanism of the ICCPR as mentioned above, the state reporting mechanism, the HRC also regularly comments on violations of indigenous rights, especially on the issue of states granting concessions on indigenous lands to companies in logging and extractive mining, and the human rights abuses thereafter. For example, the Committee in 2013 recommended that Belize should provide information on allegations that it is not complying with the decision of the Belize Supreme Court with regard to indigenous land rulings.[footnoteRef:128] Relatedly, it recommended in relation to third parties that the state should, “[D]esist from issuing new concessions for logging, parcelling for private leasing, oil drilling, seismic surveys and road infrastructure projects in Mayan territories.”[footnoteRef:129]  Similarly, in 2008 the HRC noted in its concluding observations on Nicaragua, regarding the Awas Tingni case and the ruling of the Inter-American Court of Human Rights in favour of collective ancestral land rights, that in the interim six years, the indigenous community at the heart of the case still had no legal title of ownership, and that furthermore illegal logging was ongoing.[footnoteRef:130]          [128:  Concluding observations on Belize in the absence of a report, adopted by the Committee at its 107th session (11 – 28 March 2013) CCPR/C/BLZ/CO/1. At Para. 25 ]  [129:  Ibid ]  [130:  See, Concluding observations of the Human Rights Committee: NICARAGUA UN Doc CCPR/C/NIC/CO/3 Para. 21 ] 


[bookmark: _Toc399848360]4.4 Current Binding Legal Framework: ILO 169 
The right not to be displaced was first expressed in any international human rights instrument in article 16 of ILO 169,[footnoteRef:131] an instrument that pertains specifically to indigenous peoples.[footnoteRef:132]  In as much as the general provisions of ILO 169 were at the time seen as reasonably progressive in setting international standards,[footnoteRef:133] article 16 on the removal, “of peoples from the lands which they occupy” is however highly limited by the language and scope of the word “necessity”, if somewhat tempered by, “only in exceptional measures”.[footnoteRef:134] [131:  Convention concerning Indigenous and Tribal Peoples in Independent Countries Adopted 27 Jun 1989 (entered into force 5, Sept. 1991). It is important to note that ILO 169 replaced the Convention on Indigenous and Tribal Populations (No. 107) as the latter Convention was perceived as out of date due to its assimilationist and paternalistic content and general tone; See also n. 76 (Kampala Convention) on in particular Article 4 (d) arbitrary displacement caused by “generalised violence or violations of human rights, and Article 5, on protection of communities with a special attachment to land.]  [132:  Ibid Section II on Land, articles 13-19 of the Convention engages  with the concepts of the cultural and spiritual connection to land and territories, rights of ownership and possession, the setting up of adequate procedures within national legal systems to resolve land claims, the right of return to traditional lands, the right of compensation when relocated, and of particular significance for this thesis, in article 14 (1) reference is made in relation to traditional activities and livelihood subsistence of indigenous nomadic peoples, “Particular attention shall be paid to the situation of nomadic peoples and shifting cultivators in this respect.” ]  [133:  The language of the preamble specifically references the UNDHR, ICCSCR and the ICCPR, introducing in paragraph 8 indigenous peoples distinctive contributions to the concepts of cultural diversity and ecological harmony.]  [134:  Article 16 (2) reads in full: Where the relocation of these peoples is considered necessary as an exceptional measure, such relocation shall take place only with their free and informed consent. Where their consent cannot be obtained, such relocation shall take place only following appropriate procedures established by national laws and regulations, including public inquiries where appropriate, which provide the opportunity for effective representation of the peoples concerned, Supra n.143 ] 

Clearly the key word in the provision is “necessary”. There is a presumption that development on indigenous lands is, in other words, first and foremost understood as a necessity in the national interest. There is therefore a majoritarian assumption underlying the language of the instrument favouring the state’s imperative to further national development. In other words, the state’s right comes first, over-riding the right of indigenous peoples’ to their lands and the resources therein. Article 16 (1) on the right not to be “removed from the lands which they occupy” is thus posited in the Convention as a basic principle to be interpreted. Moreover, the right not to be displaced is qualified by the state’s right to develop on and below indigenous lands; meaning, in essence, the state may as a general principle, premised upon the national interest, grant concessions to extractive and logging companies, and to other commercial entities in other similar large scale development projects. As will argued later in this thesis, and has been argued elsewhere by others, the “national interest” as a justifying rationale for economic development by the state is often advanced as a familiar explanation when it comes to the displacement of indigenous peoples off their lands.  The drafters of the Convention, obviously cognisant of the state’s overwhelming advantage in the development process, and in an attempt to mitigate the negative aspects of displacement, introduce immediately following article 16 (1) the concept of “free and informed consent in article 16 (2)”.[footnoteRef:135] The ILO’s 2003 manual to the Convention defines free and informed consent in article 16 as meaning, that, “indigenous and tribal peoples understand fully the meaning and consequences of the displacement and that they accept and agree to it”.[footnoteRef:136]  [135:   Supra n. 143]  [136:  ILO Convention on Indigenous and Tribal Peoples, 1989 (169): A Manual. (2003) Geneva International Labour Office. P.44;  ] 

Yet different interpretations of Free, Prior and Informed Consent (hereafter FPIC) have proved highly controversial.[footnoteRef:137] In a recent case involving aboriginal title in Canada, in Tsilhqot’in Nation v. British Columbia,[footnoteRef:138]  the Canadian Supreme Court confirmed that the aboriginal peoples of the region had title to their historical lands and that the local authorities had, “breached its duty to consult[ion] owed to the Tsilhqot’in through its land use planning and forestry authorizations”.[footnoteRef:139] The favourable ruling by the court is however offset by a recent statement by the Canadian government. In the statement, responding to a recent outcome document put forward by the World Conference on Indigenous Peoples hosted by the UN,[footnoteRef:140] the Canadian government rejected paragraphs 3 and 4 (theme 1) of the UN document.[footnoteRef:141] The government argued that, “Free, prior and informed consent, as it is considered in paragraph 3 of the WCIP Outcome Document, could be interpreted as providing a veto to Aboriginal groups and in that regard, cannot be reconciled with Canadian law, as it exists.”[footnoteRef:142]  The government also argued in relation to the Supreme Court ruling that, “Canada cannot support paragraph 4 in particular, given that Canadian law, recently reaffirmed in a Supreme Court of Canada decision, states the Crown may justify the infringement of an Aboriginal or Treaty right if it meets a stringent test to reconcile Aboriginal rights with a broader public interest.”[footnoteRef:143] [137:  The concept has since evolved to include prior consultation ]  [138:  Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 (CanLII)]  [139:  Ibid Para.153 ]  [140:  The full document can be read here: http://unsr.jamesanaya.org/docs/data/Alta-outcome-document-june-2013.pdf –Accessed 24/09/2014 ]  [141:  Paragraph 3 reads in full: “Recommend that States, in keeping with Indigenous Peoples law, traditions, customs, and land tenure systems, and with the full, equal and effective participation of Indigenous Peoples, 
establish tribunals, commissions or other bodies with full judicial authority, to identify lands, 
territories and resources including lands taken without the free, prior and informed consent to 
which Indigenous Peoples have inherent rights through traditional ownership and/or use, 
including through delineation and demarcation, and to resolve disputes, including through the 
recovery of such lands, territories and resources. In all of the aforesaid situations, the laws, 
customs and usages of Indigenous Peoples shall be recognized” See, Alta Outcome Document,
Global Indigenous Preparatory Conference for the United Nations High Level Plenary Meeting of the General Assembly to be known as the World Conference on Indigenous Peoples10 – 12 June 2013, Alta. ]  [142:  See full statement at, Canada’s Statement on the World Conference on Indigenous Peoples Outcome Document. Available at: http://nationtalk.ca/story/canadas-statement-on-the-world-conference-on-indigenous-peoples-outcome-document/-Accessed 24/09/2014 ]  [143:  Paragraph 4 of the outcome document reads in full: Recommend that States comply with judicial pronouncements, decisions of national and international courts and recommendations of Treaty bodies and establish and provide adequate resources for effective redress for historical injustices in relation to Indigenous
Peoples’ lands, territories and natural resources. See above N 154, My italics ] 

The interpretation of FPIC as a “veto” by the government, and by inference a potential hindrance to the “broader public interest”, is both highly instructive and revealing of the Canada’s position.  According to Canada, the broader public interest means, in essence, the right to develop as the state sees appropriate, using the concept of the “broader public interest” as a justifying rationale for resource development. 
Further, as Anaya notes, however progressive ILO 169 is, at least in part, it nevertheless reinforced the, “the underlying assumption of state authority over indigenous peoples”.[footnoteRef:144] Consequently, as argued above, it is perceived as being written from the perspective of the state and not from the perspective of indigenous peoples.  These reservations aside, the Convention is widely held to be seen as setting important and timely standards towards the advancement of indigenous rights. Seen in this light, it is a means to an end in achieving further recognition of indigenous rights, rather than an end in and of itself. The Convention’s other primary function has been the incorporation of its provisions into the constitutions of countries which have so far ratified the instrument, in Costa Rica and Colombia for instance.[footnoteRef:145]  This is especially true of South and Central America where the majority of ratifications to the Convention are currently derived from.[footnoteRef:146] It is also of significance to note in regards to South and Central America, many of the international standards promulgated by ILO 169 have inspired much of the more recent constitutional provisions that expressly acknowledge and recognise the rights of indigenous peoples.[footnoteRef:147]  [144:  Anaya n. 11 at  P. 59 ]  [145:  Christian Courtis, “Notes on the Implementation by Latin American Courts
of the ILO Convention 169 on Indigenous Peoples”, 18 Int'l J. on Minority & Group Rts. 433 2011.P. 438 ]  [146:  For full list see,  Ratifications of C169 - Indigenous and Tribal Peoples Convention, 1989 (No. 169) available at: Ratifications of C169 - Indigenous and Tribal Peoples Convention, 1989 (No. 169) www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT_ID:312314 Accessed 23/09/2104 ]  [147:  See above N 158 at P.437] 




[bookmark: _Toc399848361]Chapter 5 - The Guiding Principles on Internal Displacement and the UN Declaration on the Rights of Indigenous Peoples  
[bookmark: _Toc399848362]5.1 Introduction: Is the Right Not to be Forcibly Displaced an Emerging Norm? 
Populations who are internally displaced whether by conflict, human rights violations, natural disasters or development projects are placed in a uniquely vulnerable position regarding potential human rights violations. When the populations who are displaced are already from the most discriminated and marginalised groups in society already disproportionally affected by poverty,[footnoteRef:148] the vulnerabilities they then encounter and experience are multiplied. Although disaggregated data at the regional and country level on the effects and consequences of displacement on indigenous nomadic peoples are rarely available,[footnoteRef:149] as more often than not indigenous peoples are not seen to constitute a recognisably distinct minority by states when displaced, a picture nevertheless emerges from both scholarly articles[footnoteRef:150] and human rights reports of the disproportionate cultural and social effect on nomadic populations of the displacement process.[footnoteRef:151]  [148:  See, Guidelines on Indigenous People’s Issues. United Nations Development Group.  2009. P.4. Available at: http://www.un.org/esa/socdev/unpfii/documents/UNDG_guidelines_EN.pdf. Accessed 2nd/ 09/2014; ]  [149:  Ibid at p. 25  ]  [150:  See e.g. supra n. 4 (Gilbert and Doyle) ]  [151:  See for example, regarding displacement of pastoralists in Tibet, Human Rights Watch. (2007) ‘No One Has the Liberty to Refuse’, Available at:  www.hrw.org/reports/2007/tibet0607-Accessed 26/09/2014             ] 

The critical point however in understanding this phenomenon is that indigenous peoples often live on some of the most biodiverse and mineral rich territories in the world. Territories coveted both by host nation-states who have a legitimate but not legally unbounded desire to develop the resources therein and thereby develop economically, and by large multinational extractive companies whose technical expertise they need to extract those resources. By this complicated and intricate nexus, indigenous peoples’ dispossession and subsequent displacement are intrinsically linked to development policies at the national and international level and to global investors and therefore to global energy markets; commodity markets in gold, oil, gas and rubber.    
[bookmark: _Toc399848363]5.2 UN Guiding Principles on Internal Displacement 
In 1998 the UN sought to codify under a normative framework the rights and needs of internally displaced populations with the publication of the non-binding Guiding Principles on Internal Displacement.[footnoteRef:152] The instrument seeks to identify and guarantee the rights and protections to which persons internally displaced are protected by international law.[footnoteRef:153]  Principles 5 to 9 of the document engage with protection from displacement, the key focus of this thesis. Of particular interest is Principle 6, clause (2) (c), and Principle 9, both of which, read in conjunction, prohibit the arbitrary displacement, “In cases of large scale development projects, which are not justified by compelling and overriding public interest”[footnoteRef:154] of indigenous peoples and pastoralists, and other minority groups, who have a, “special dependency on and attachment to their lands”.[footnoteRef:155] Principles 6 and 9 therefore identify indigenous peoples and pastoralists as specific groups with specific needs precisely because of their social and cultural distinctiveness. The Principles explicitly articulates, if not completely clarify, the position of indigenous peoples vis-à-vis displacement as a consequence of development projects. The Principles drew inspiration and guidance from instruments on indigenous rights regarding displacement of populations.[footnoteRef:156] As Walter Kälin has pointed out alluding to indigenous rights documents, the right not to be displaced was already implicit in international law.[footnoteRef:157]    [152:  UN Economic and Social Council (ECOSOC), Guiding Principles on Internal Displacement, 22 July 1998, E/CN.4/1998/53/Add.2]  [153:  Francis Deng, “Guiding Principles on Internal Displacement submitted by Francis Deng, Special Representative of the Secretary-General to the UN Commission on Human Rights” 10 Int'l J. Refugee L. 563 1998]  [154:  Supra n. 166 P. 4]  [155:  Ibid P. 5 ]  [156:  ILO Art 16 Supra n. 143 ]  [157:  Walter Kälin, “The Guiding Principles on Internal Displacement-Introduction”, 10 Int'l J. Refugee L. 557 1998, at p. 561  ] 

It is of particular interest to note that in 2010, in his capacity as Representative of the Secretary-General on the Human Rights of Internally Displaced Persons reporting to the UN Human Rights Council, Kälin stated that there is a misconception in relation to the principal causes of displacement, a misconception fostered he observes by stereotypical media representations of conflict-induced displacees in particular. The somewhat prosaic reality however, at least in relative terms, is, he argues, very different: every year there are many more displaced by natural disasters and development projects than there are by other factors.[footnoteRef:158] This is a noteworthy and perceptive observation by Kälin. Additionally, the Internal Displacement Monitoring Centre, the leading international body monitoring displacement, premises its global figures on internal displacement as caused by conflict, generalised violence, human rights violations, and natural hazard-induced disasters, displacement induced by development is excluded.[footnoteRef:159]  [158:  See generally UN. Doc A/HRC/13/21/ (5th Jan 2010) ]  [159:  See, Global Figures, available at: http://www.internal-displacement.org/global-figures-Accessed 13/09/2014 ] 

The reason for such pointed exclusion of so many internal displacees is not obviously apparent, especially, as stated by Kälin, when the figures for development displacement are so high.  Whatever the reasons, it is surely noteworthy and somewhat puzzling omission. The exclusion is all the more remarkable when, according to Forced Migration Online, development-induced displacement accounted for as many as 100 million in the 1990s alone, affecting indigenous and ethnic minorities in particular.[footnoteRef:160] A figure corroborated by W. Courtland Robinson in 2004 with figures sourced from the World Bank.[footnoteRef:161] There is little reason to believe that the figures have decreased since, indeed given the pace of development in China and India alone it is reasonable to presume that the figures have risen exponentially.[footnoteRef:162] Unfortunately, global or national disaggregated figures disaggregating which groups are being displaced as a consequence of development are not readily available, an official omission that may not be unrelated to the highly contentious and intrinsically political nature of development-induced displacement as it relates to the economic imperatives of government policy. [160:  See, “What is Forced Migration?” Available at: www.forcedmigration.org/about/whatisfm. Accessed 20/09/2014 ]  [161:  See, “Minimising Development-Induced Displacement” Available at: www.migrationpolicy.org/article/minimizing-development-induced-displacement. Accessed 20/09/2014 ]  [162:  In 2006 the National Geographic reported that the Three Gorges Dam in China alone displaced over one million peoples, although this is a disputed number. Even if the final number is less, given the pace of dam building in China and India it is reasonable to presume that the figures for development-induced displacement since 2000 could quite easily be in the millions. See, “China's Three Gorges Dam, by the Numbers” available at: http://news.nationalgeographic.com/news/2006/06/060609-gorges-dam_2.html-Accessed 27/09/2014  
] 

Yet, perhaps, at least some of the contributing factors as to why so many are excluded from the global figures on internal displacement can be offered by the following discussion.            
[bookmark: _Toc399848364]5.2.1 “Compelling and Overriding Public Interest”
There is in this phrase taken from Principle 6 of the Guiding Principles a large degree of ambiguity. By its very definition, economic development as construed from a state-centric position is always in the public interest for the majority of its citizens, at least in the rhetorical sense.[footnoteRef:163]  National development, usually denoting economic development first and foremost in an underdeveloped state, resource rich or not, is always compelling, to alleviate poverty, hunger, and underdevelopment generally. Similarly, the word “overriding” pits the modern developing state’s normative and prescriptive version of development against the interests of indigenous livelihoods, traditional occupations, and often ultimately, their cultural survival. National development, as the UNPFII has asserted on numerous occasions, has consistently been the pretext and justification for the taking of indigenous land for logging, plantations, oil, gas and mineral extraction.[footnoteRef:164]  [163:  This of course is an assumption. Nation-States do not develop always for the good of all its citizens. Rather, in countries where the institutions of the state have been “captured” by minority elites based on either race, economics, or class, or a combination of all three, the state functions not for the good of all, but rather the opposite, the enrichment of the few. See for further discussion in the context of Bolivia,  Laurent Lacroix, “Indigenous territoriality and political agenda in Bolivia (1970-2010)” Available at: hal.archives-ouvertes.fr/docs/00/73/84/79/PDF/Lacroix_2012-Indigenous_territoriality_political_agenda_in_Bolivia.pdf-Accessed 10/09/2014]  [164:  Victoria Tauli-Corpuz and Parshuram Tamang, “Oil Palm and Other Commercial Tree Plantations, Monocropping: Impacts on Indigenous Peoples’ Land Tenure and Resource Management Systems and Livelihoods.” E/C.19/2007/CRP.6, 7 May 2007] 

In effect, the balance of interest is heavily stacked in favour of development as an “overriding public interest” when prescribed by the state, as opposed to the interests of indigenous groups who are at an immediate disadvantage.    
Yet there is also an explicit paradox here. Large-scale development projects such as dams, railways, irrigations canals, highways, can and do contribute to the actual and progressive realisation of human rights. Therefore in this connection it is important to point out that subparagraph (c) of the Guiding Principles does not actually prohibit displacement due to development, rather, as Walter Kälin points out in his annotations to the Guidelines, it is only permissible when authorities can justify it when the requirements of necessity and proportionality are met.[footnoteRef:165] Yet these balancing tests leave a large and ambivalent chasm right at the heart of development-induced displacement regarding indigenous peoples. As alluded to in the discussion in the above paragraph, when development policies which directly impact indigenous peoples are conceived and enacted in less developed countries (LDCs), they are almost invariably done so in a heavily centralised way, with little or no input from the people who will be affected.[footnoteRef:166] Although this model of top-down development in LDCs is perhaps not as hegemonic as before at least in South America, it is still remarkably resilient. Even when there are certain safeguards protecting the rights of indigenous peoples, for example environmental impact assessments, they are poorly implemented, if they are at all.[footnoteRef:167] Indeed, much of the case law relating to indigenous and nomadic peoples specifically deals with the fallout from this discrepancy.[footnoteRef:168] Furthermore with regards to the tests of necessity and proportionality a further paradox also emerges: it is the state that is charged with conducting the tests. The state therefore is both instigator, and charged with providing a remedy. A state of affairs which may lead to a conflict of interests when it is the state itself that has already prescribed the development policies and programmes, often with the set objective of attaining industrial and economic “take off” whatever the costs to its indigenous, and indigenous nomadic populations.[footnoteRef:169]      [165:  “GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT: ANNOTATIONS”, Studies in Transnational Legal Policy, No. 32  at p. 17]  [166:  See e.g. supra N. 177]  [167:  See below Chapter 6 section 6.3  for discussion on the Yanomani case ]  [168:  See chapter  6 for further below for discussion on this point, Winterstein and others v France, Sawhoyamaxa Indigenous Community of the Enxet-Lengua people v Paraguay, and The Mayagna (Sumo) Awas Tingni Community v. Nicaragua]  [169:  See e.g. Sean Avery, “Lake Turkana and the Lower Omo: Hydrological Impacts of Major Dam and Irrigations Developments” (2102) Volume 1 Report, African Studies Centre, University of Oxford; see also, for forced settlements of 500,000 pastoralists in the context of land clearances, and subsequent specific human rights violations, Human Rights Watch, “Ethiopia: Land, Water Grabs Devastate Communities, (2014) Available at: http://www.hrw.org/news/2014/02/18/ethiopia-land-water-grabs-devastate-communities-accessed 25/09/2104   ] 

Additionally, Kälin also points out that subparagraph (c) prohibits arbitrary displacement conditionally, that is, development cannot be used to disguise human rights violations.[footnoteRef:170] As stated earlier, it is not difficult for states to justify, if they so wish, the necessity of development displacement for the “greater public interest and good”, knowing well that when a connection to the land is severed it spells the beginning of the end for indigenous cultures.  [170:  Supra n. 179 ] 

[bookmark: _Toc399848365]5.2.2 Proportionality and Necessity  
The issues that subparagraph (c) of Principle 6 brings to light goes right to the heart of development-induced displacement of indigenous peoples: The fair balancing of rights between the demands of the state’s interest in development, in the interests of the majority of its citizens, and the protection of minorities fundamental rights. In this case, the right of indigenous peoples not to be arbitrarily displaced.  The principle or doctrine of proportionality determines the legality or lawfulness of an act, that is, whether or not the effects of an action or policy is disproportionate to its. It is by now a recognised internationally legal rule in international law [footnoteRef:171]  [171:  See Thomas M. Franck.  “On Proportionality of Countermeasures in International Law” 102 Am. J. Int'l L. 715 2008] 

In accordance with international human rights laws and treaties, states may impose limitations and restrictions on the exercise of human rights.[footnoteRef:172]  For instance, Article 12 (1) of the ICCPR states that “Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of movement and freedom to choose his residence.”[footnoteRef:173]  While clause three of the above provision limits those rights in the case of:  laws of the state, national security, public order, public health or morals, or for the protection of the rights and freedoms of others.[footnoteRef:174] The right to liberty of movement and freedom to choose residence, a foundational right for the right not to be displaced, is therefore a qualified right. With a few specific exceptions in international law, absolute jus cogens norms such as the prohibition against genocide,[footnoteRef:175] all protected rights whether civil, political, cultural, social or economic are subject therefore to qualifications, limitations and in some cases derogation. Thus in order for the limitation to be lawful it must be proven to be necessary, and, in the context of development projects or other development plans undertaken by states, international law declares that the limitation must demonstrate a pressing social need, if, amongst other things, it is prescribed law or in the public interest. The burden of proof is therefore placed on the state to justify acts of displacement. As was illustrated in section 3.3,  judicial bodies such as the African Commission on Human and Peoples Rights have ruled in favour of indigenous peoples in cases of displacement, holding that the denial of property rights over ancestral lands by the state was disproportionate  to the public interest.[footnoteRef:176]  [172:  United Nations, General Assembly Report, Extractive industries and indigenous peoples. Report of the Special Rapporteur on the rights of indigenous peoples. James Anaya, A/HRC/24/41 (2013). Paragraph 32 ]  [173:  GA Res 2200A, UN GAOR, 21st Session, UN Doc A/RES/2200 (16 Dec. 1966), 999 UNTS 172 (entered into force 23 Mar. 1976) ]  [174:  Ibid.   ]  [175:  See Articles 1-3, Genocide Convention UN General Assembly, Prevention and punishment of the crime of genocide, 9 December 1948, A/RES/260, entered into force January 12, 1951 78 UNTS 277  ]  [176:  See supra n. 74] 

However, to restate, the limitations imposed such as the right to property, must be comply with relevant standards of necessity and proportionality. Arguing in relation to the FPIC of indigenous peoples to permit oil extraction on their territories, James Anaya notes that for a limitation to a right to be valid it must firstly be subject to limitation by the state, and secondly the limitation, “[m]ust be necessary and proportional in relation to a valid State objective motivated by concern for the human rights of others.”[footnoteRef:177]  The question therefore becomes one of conflicting interests. The state, if it has functioning democratic legislative, judicial and administrative institutions, is compelled to weigh up the social and economic interests and benefits of the effects and consequences of its development policies and programmes, if those policies and programmes are deemed to be the cause of displacement. When conflicting interests compete the national authorities are, according to international human rights law, compelled to strike a balance between the rights and freedoms of all parties. A right that is of significance to the discussion here is that of the right to adequate housing, [footnoteRef:178] a right well established in international law and one which states have a positive obligation to progressively realise.[footnoteRef:179] Therefore for example, if a group of people are evicted thus leading to displacement, national and regional courts are obliged to examine the proportionality and necessity of the eviction and the subsequent displacement and whether or not an infringement on their rights has taken place.  [177:  Supra n. 186  ]  [178:  See e.g. Article 11 (1) International Covenant on Economic, Social and Cultural Rights, GA Res 2200A, UN GAOR, 21st Sess., UN Doc A/6316 (16 Dec. 1966), 993 UNTS (1976) 3, entered into force 3 Jan. 1976; General Comment 7, Forced evictions, and the right to adequate housing, (Sixteenth session, 1997), U.N. Doc. E/1998/22, annex IV at 133]  [179:  Ibid Article 2 (1) ] 


[bookmark: _Toc399848366]5.3 UN Declaration on the Rights of Indigenous Peoples 
Despite its non-binding character, the UNDRIP[footnoteRef:180] is a significant development in the progression of the global indigenous rights framework. The Declaration was adopted in 2007 by the UN General Assembly with a majority vote of 144 states in favour.[footnoteRef:181] It is the most comprehensive and progressive international human rights instrument yet established by the UN in regards to indigenous peoples, engaging both with individual and collective rights, and reaffirming those rights. Similar to other human rights instruments applicable to indigenous peoples, such as ILO 169, the Declaration expressly recognises the crucial importance of land and territory to the livelihoods and cultural practices of indigenous peoples. Equally, governments are implored in the UNDRIP, as in previous instruments from which the Declaration is drawn upon, to guarantee effective protection of rights to land and possession of territories, and the natural resources thereof.  These rights are explicitly articulated for instance in article 25, “Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources.”[footnoteRef:182] And implicitly articulated in others where land or access to land is indispensable to the full enjoyment of collective cultural rights they have the,  “[R]ight to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect, and have access in privacy to their religious and cultural sites…”[footnoteRef:183]   [180:  Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N. Doc. A/RES/61/295 Sept. 13, 2007]  [181:  Four states voted against, Australia, New Zealand, Canada and the US. 11 states abstained including importantly Kenya, Russia and Colombia, all of whom have significant indigenous populations. See, http://undesadspd.org/indigenouspeoples/declarationontherightsofindigenouspeoples.aspx-Accessed 29/09/2014 ]  [182:  Supra n. 194]  [183:  Ibid Article 12 (1)] 

There has been a rapid development in international law regarding indigenous peoples over the last twenty five years at both the global and regional level. New standards of protection and guidelines have been devised and, critically for the implementation of those standards, monitoring mechanisms with permanent bodies have been instituted to engage with the rights of indigenous peoples.[footnoteRef:184] In the case of the UN Declaration on the Rights of Indigenous Peoples this is reflected in a new innovation for monitoring indigenous rights, the establishment of an the Expert Mechanism on the Rights of Indigenous Peoples.[footnoteRef:185] The establishment of the EMRIP complimented the appointment of an expert Rapporteur.[footnoteRef:186] The Rapporteur has a specific thematic mandate to report and monitor, inter alia, laws and government programmes related to indigenous peoples; report on the situation of indigenous peoples in selected countries; and, through communications with governments, address specific cases of human rights violations.[footnoteRef:187]  [184:  The ACHRP, a quasi-judicial body charged with interpreting the African Charter on Human Rights and Peoples Rights, has for example recently engaged specifically with development-induced displacement of the indigenous Endorois peoples and land rights, see supra N 10.  Relatedly, see KN Bojosi and G Mukundi Wachira, “Protecting Indigenous Peoples in Africa: An Analysis of the approach of the African Commission on Human and Peoples’ Rights’” (2006) 6 African Human Rights Law Journal 382.]  [185:  Established by the United Nations HRC in 2007 under resolution 6/36 ]  [186:  Established in 2001 by the UN Human Rights Commission]  [187:  See, “Special Rapporteur on the rights of indigenous peoples”, Office of the High Commissioner for Human Rights, Available at: www.ohchr.org/en/issues/ipeoples/srindigenouspeoples/pages/sripeoplesindex.aspx-accessed 28/07/2014 ] 

As in other domains of international law, there is a significant implementation gap in the application of indigenous rights between the promise of statutory law and case law, and the actual practice of those laws. As this thesis demonstrates, this is especially so in relation to land rights. In this connection, the establishment of an explicit category of rights specific to indigenous peoples, and therefore the establishment of a specific group of rights-holders, within the UN system is not only a major step in recognising the potential sui generis[footnoteRef:188] nature of their rights claims in connection to land and territories, but it also serves both a symbolic and practical purpose. In this regard, the expert mechanism and the special rapporteur are key legal tools and human rights mechanisms. In addition, the adoption of UNDRIP by the UN General Assembly codifies and affirms for the first time a range of substantive and procedural rights directly related to indigenous peoples, augmenting and strengthening the international legal framework protecting them.    [188:  For discussion on this point on whether or not indigenous rights constitute a distinct body of rights see, Megan Davis, “To Bind or Not to Bind: The United Nations Declaration on the Rights of Indigenous Peoples Five Years On”. (2012) 19 Austl. Int'l L.J. 17 Pp 26-30; see also, Jérémie Gilbert, “Indigenous Rights in the Making: The United Nations Declaration on the Rights of Indigenous Peoples”, (2007) 14 Int'l J. on Minority & Group Rts. 207. P. 209-210  (Make sure all journal articles year after title ] 

Although UNDRIP is not a treaty and is therefore does not have binding status in international law, as a human rights instrument however it does have both moral and normative influence and effect in the sense that its provisions lay down an array of human rights standards and obligations, by articulating those standards for the first time in a global human rights document.[footnoteRef:189] It is also of note that the instrument is distinctive in international human rights law in that it gives prominence to collective rights in a way that is unique in international law, thereby, potentially, furthering and embedding the concept of indigenous rights as solidarity rights in the global lexicon of human rights.[footnoteRef:190]  The Declaration can also be seen as an instrument which is built on the well establish principles of international human rights law, amongst them: equality, property, non-discrimination, and cultural integrity, as James Anaya observes.[footnoteRef:191]  On the other hand, the Declaration has been criticised with varying degrees of severity; from the relatively mild but no doubt probable assertion that it is “fragile” and “vulnerable” as an instrument of law,[footnoteRef:192] to outright disapproval from others,  with the less probable claim that it, “facilitates [from the state] the ongoing domestication of violence” towards indigenous peoples.[footnoteRef:193]  [189:  See e.g. article 36 of the Declaration supra n. 194 on the right of indigenous peoples to maintain and develop cross border contacts, including spiritual and economic contacts with fellow members of their peoples, and other indigenous peoples.]  [190:  Ibid, Article 1 of the Declaration declares that, “Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of all human rights and fundamental freedoms.]  [191:  James Anaya, “The Human Rights of Indigenous Peoples: United Nations Developments”, 35 U. Haw. L. Rev. 983 2013. P. 998 ]  [192: Karen Engle, The Elusive Promise of indigenous Development: Rights, Culture, and Strategy, Duke University Press, (2010) P.147 ]  [193:  Kathy Bowrey, “Law and Its Confinement: Reflections on Trevor Nickolls Brush with the Lore”, (2011) 20 Griffith Ln Review 729. P. 743 ] 

Additionally, although as a declaration it is technically a set of recommendations, it does however, as an international document, convey both moral authority and legal significance. Therefore as a progressive human rights instrument it is probably best seen as a strategic tool that gives legal and political leverage to those fighting for more recognition of indigenous rights both globally and nationally, and one that also, in time, may add to a body of binding norms in international customary law concerning the issues most affecting indigenous peoples.[footnoteRef:194]  In this vein, as a set of enumerated international standards, the Declaration may also, in time, mobilise and inspire national legislatures to incorporate its norms into domestic law in much the same way that, for example, ILO 169 and the Inter-American Convention of Human Rights has already done. Indeed in international jurisprudence, in the Case of the Saramaka People v Suriname the IACHR has referenced the Declaration in relation article 32,[footnoteRef:195]  adding further weight to its status as perhaps something more substantial than merely “soft law”. [194:  UNDRIP, similar to the UN Declaration on Human Rights, may at some point be regarded as international customary law in that the content of its provisions may act as a guide in the interpretation of domestic laws.  The provisions of the Declaration may in time also reflect and influence patterns of government and international governance practise. See Art 38 (1) (b)   international custom, as evidence of a general practice accepted as law, and (c) general principles of law recognized by civilized nations, Statute of the International Court of Justice, 1945-10-24, 39 AJIL Supp. 215 (1945); See also supra n.12 (Anaya) at Pp. 61-63 for a discussion on indigenous rights as an emerging body of law and the potential of this body of law to give rise to new  international customary law	   ]  [195:  Serial C, No 172, 28 November 2007).Para. 138] 

[bookmark: _Toc399848367]5.3.1 Lands, Territories and Resources 
In regard to the rights of lands, territories and resources, the Declaration provides recognition to indigenous peoples in articles 25 where the deep connection to land is expressed as the, “right to strengthen their distinctive spiritual relations with lands and resources” and in article 26 (1) where customary rights are invoked as the, “right to own, use, develop and control the lands, territories and resources that indigenous peoples possess by reason of traditional ownership”. [footnoteRef:196]  [196:  Supra n. 194] 

The substantive articles however which are of essential interest to the development-induced displacement process are Articles 8 and 10 of the Declaration. Article 8 (2) imposes a positive duty: 
States shall provide effective mechanisms for prevention of, and redress for: (a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural values or ethnic identities; (b) any action which has the aim or effect of dispossessing them of their lands, territories or resources; (c) any form of forced population transfer which has the aim or effect of violating or undermining any of their rights; (d) Any form of forced assimilation or integration; (e) Any form of propaganda designed to promote or incite racial or ethnic discrimination directed against them. [footnoteRef:197] [197:  Supra n. 194 ] 

While Article 10 in its entirety imposes a negative duty on the state: 
Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take place without the free, prior and informed consent of the indigenous peoples concerned and after agreement on just and fair compensation and, where possible, with the option of return.[footnoteRef:198] [198:  Ibid ] 

The meaning, content and normative thrust of article 8 and the sequential order of its clauses are of importance. Article 8 clearly represents a considerable advance from what has gone before in that for the first time in an international human rights instrument, states are obliged to prevent any act, whether specific policies or programmes enacted by law or in an ad hoc manner by institutions of the state, which has both the aim and the effect of ultimately causing displacement. Significantly, in clauses (a) (b) and (c), the concepts of collective integrity, ethnic identity, territorial dispossession, and population transfer, are grouped together as constitutive parts of the displacement process, which has as its aim or its effect, the conditions that produce the displacement of indigenous peoples.     
Equally, article 10 begins with similar mandatory language. Although it does accept that relocation can and does take place as a result of development, it stipulates however that relocation can only take place if free, prior and informed consent is present, and if just and fair compensation is agreed upon. Due no doubt to push back during draft negotiations of the Declaration from state representatives, the option of return to lands which indigenous peoples have been displaced from is posited merely as a possibility, and not as a legal right.  However, it is reasonable to presume that on and below indigenous lands rich in resources such as oil, uranium, gas, ore and iron, all highly sought after commodities that generate considerable government revenues, state representatives in the draft negotiation stage were as much concerned as to the financial, political and economic implications and costs of return, as they were to the legal implications Consequently, and predictably given nation-state’s possessive hold on what could be termed resource sovereignty, negotiations on the provisions on lands, territories, and resources (LTRs) in the Declaration were unsurprisingly highly problematic. As Mattias Ahrén notes, the key problem centres on the issue of the rights of “ownership” of LTRs.[footnoteRef:199]  As no doubt the drafters of the Declaration from the “indigenous side” were aware, states jealously guard the right to expropriate lands and reserve the right to “eminent domain”, that is, “the power of the state to seize private property without the owner’s consent.”[footnoteRef:200] The question then becomes when it is a legitimate aim for the state to exercise this right, the broad answer to this question is highly differentiated, depending on whether or not the state is in the global South or global North, and how well the rule of law can be implemented.  Accordingly, without ownership and legal title to land it follows that is much more uncomplicated for states to displace and dispossess in the name of development in the national interest for the “public benefit”. Although it is not possible to engage with this issue here in any great detail as a full exploration of the content of the LTRs is beyond the scope of this thesis, the next section/chapter on key international jurisprudence does however raise many of the issues which arise when indigenous peoples are displaced, and what are the obligations of the state when populations are forcibly displaced.    [199:  Mattias Ahrén, “The Provisions on Lands, Territories and Natural Resources in the UN Declaration on the Rights Indigenous Peoples: an Introduction.” Pp.206-211 In Claire Charters and Rodolfo Stavenhagen (eds), Making the Declaration Work: The United Nations Declaration on the Rights of Indigenous Peoples (IWGIA  2009) ]  [200:  See, “What is Eminent Domain?” Available at: www.columbia.edu/cu/cssn/expansion/infosheets/eminentdomain.pdf-Accessed 26/09/2014 ] 





[bookmark: _Toc399848368]Chapter 6 - Obligations of States to Adequately Protect the Right not to be Forcibly Displaced

[bookmark: _Toc399848369]6.1 Introduction: Key Jurisprudence in the Fight against Forcible Displacement  
As a general rule, national law and the development policies of the majority of states does not adequately protect the rights of indigenous peoples. This lack of protection at the domestic level has led many indigenous peoples to seek effective remedies from both international compliance mechanisms such as the HRC, and from regional commissions such as the African Commission. As has been discussed, indigenous peoples are often seen as being “in the way” of the economic and social nation building, particularly in post-colonial countries. In a very real sense, they are perceived as being metaphorically in the way, in that they represent or are at least perceived to represent recalcitrant “backwardness”-the opposite of modernity. And, as they often live on resource rich land, they are quite literally in the way of economic development also. If a large hydro-electric dam is deemed to be in the national interest, as is the case currently in Ethiopia where thousands of indigenous nomadic peoples are in danger of losing their livelihoods due to an especially violent displacement process,[footnoteRef:201] then the potential for human rights violations all too readily becomes an actual lived experience, with tragic results not only for the peoples in question themselves but also, increasingly,  for the cultural diversity and biological diversity of the world.[footnoteRef:202]  As a response to such violations by states, international human rights law imposes a range of both positive and negative duties on states to respect, protect, and fulfil their human rights obligations to indigenous peoples before, during and after the development process.[footnoteRef:203] The character of these duties is mostly of a non-binding nature, as in the UNDRIP provisions, or, they are indirectly applicable, such as the binding obligations and duties imposed on states by article 27 (minority rights) of the ICCPR. “Direct” international binding instruments, such as ILO 169 and the Kampala Convention, impose both substantive and procedural obligations on states; such as article 16 of ILO 169 which imposes a substantive if qualified duty on the state not to remove indigenous peoples from their lands,[footnoteRef:204] and article 11 (4) of the Kampala Convention which creates an obligation on state parties to, “establish appropriate mechanisms providing for simplified procedures where necessary, for resolving disputes relating to the property of internally displaced persons.”[footnoteRef:205] [201:  See e.g. supra n.183]  [202:  See generally for example, for discussion on current economic and commercial threats to traditional knowledge systems, Gurdial Singh Nijar, “Traditional Knowledge Systems, International Law and National Challenges: Marginalization or Emancipation?” (2103) Eur J Int Law 24 (4): 1205]  [203:  Increasingly, private non-state parties also have human rights obligations. This is of particular resonance in relation to indigenous peoples, whose lands third parties such as mining transnational   Ruggie principles ]  [204:  Supra n. 14 ]  [205:  Supra n. 76 ] 

The final chapter now turns to assess key cases from the European court of Human Rights and in particular from the Inter-American Court of Human Rights, the IACHR in particular has played a crucial role in the protection of indigenous rights. The cases chosen do not constitute an exhaustive list, rather they have been chosen as indicative of jurisprudence which has engaged with displacement as a result of development. Moreover, the jurisprudence chosen throws light on the obligations and responsibilities of states under international law to protect indigenous peoples, before, but also during and after development-induced displacement.
[bookmark: _Toc399848370]6.2 Winterstein and others v France
In Winterstein and others v France,[footnoteRef:206] a recent ruling by the European Court of Human Rights (hereafter ECtHR) concerning the eviction of a group of self-identified French travellers by a local municipal authority, both the issues of customary ownership of property discussed in the previous chapter, and the issue of proportionality discussed in section 5.2.2. are considered in connection with Article 8 of the European Convention of Human Rights (right to respect for private and family life). Both issues came into sharp focus when the applicants alleged that there had been a violation of their rights in particular with reference to Article 8, and as a result they claimed the eviction violated their right to respect for their private and family life, and their home.[footnoteRef:207] Although the ECtHR case concerns a self-identified European semi-nomadic group who are not indigenous in the accepted sense as has been discussed, nevertheless, the ruling is of significance in that it augments international jurisprudence affecting indigenous peoples and the right not to be arbitrarily evicted by the state.     [206:  ECtHR 27013/07, 17 ]  [207:  Article 8 (2) of the Convention states:  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.” European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS ] 

What is of interest in the case for the issues raised in this thesis, is that of the decision by French municipal authorities to bring civil proceedings in order to evict a group of travellers (26 families) because they argued that the land was being unlawfully occupied by them, despite the fact that the travellers’ had been on the land for many years, although they were without any legal title.[footnoteRef:208] The local authorities said that most of the caravans on the land owned by the travellers were in breach of a land-use plan, and moreover, that “the plots of land in question were situated in an “area qualifying for protection on account of its natural beauty and character”.[footnoteRef:209] [208:  Supra N 97 Para 16-17]  [209:  See, European Court of Human Rights Press. “The eviction of travellers from land on which they had been settled for many years breached their right to respect for their private and family lives and their homes.” P.2 ] 

The Court found however that because the travellers had lived on the plot of land for at least thirty years, they had formed, as a result, sufficient links to their caravans to call them home. The Court held that whether or not the occupation was lawful was irrelevant, it was sufficient that living in a caravan on the land formed an integral part of their social and communal identity as travellers.[footnoteRef:210]       [210:  Ibid at P. 3 ] 

The ruling is of significance also in that the Court also applied the principle of proportionality in regards to the state’s responsibility to take into account the vulnerable status of minority groups, and that travellers as a distinct group should be given special consideration as to their ‘specifity’ as an underprivileged minority in the regulatory planning framework.[footnoteRef:211] Recent developments in South America both in socio-political conflict and in human rights jurisprudence are also instructive in understanding how the dynamic between the interests of the state in development projects and the repercussions of those projects plays out in actuality, often with mixed results for the welfare of INPs, and indigenous peoples more generally.  [211:  Supra n.221 at Para 88 ] 

Currently such a scenario is being played out in Ecuador in a country that has the rights of nature enshrined in its Constitution.[footnoteRef:212] The well-publicised Yasuni-ITT initiative,[footnoteRef:213] a progressive climate policy in which the Ecuadorian government suggested a conservation scheme whereby, for leaving its supplies of oil under ground in the bio-diverse Yasuni national park as a goodwill environmental gesture, richer countries could in return provide development aid in the form of revenue as compensation for the losses incurred by the Ecuadorian state. Revenue which the government argued could then, in turn, be utilised to develop the country’s social and economic infrastructure. Regrettably though, the initiative recently ended in some acrimony, as only a small amount was actually deposited by developed countries. Moreover, according to reports of leaked documents obtained by the Guardian newspaper the plan may not have been what it at first sight seemed to be, as the Country’s President was in secret simultaneous discussion with a Chinese oil firm during the lifespan of the initiative.[footnoteRef:214]  This, in turn, regrettably will almost certainly have serious repercussions for the region’s indigenous peoples. The Yasuni national park as well as being one the most bio-diverse places on earth is also home to two indigenous nomadic clans, the Tagaeri and Taromenane, who live in the park in voluntary isolation.[footnoteRef:215] Unfortunately for these peoples the Ecuadorian government has already divided 40% of the park into designated blocks for oil concessions, a policy move with geo-economic undertones, and one that encroaches further and further into the two tribe’s land and territories.[footnoteRef:216]    [212:  See, “Advancing Indigenous Peoples' Rights in Ecuador : The State of Indigenous Rights in Ecuador”, (2011)  Available at: http://amazonwatch.org/work/advancing-indigenous-peoples-rights-in-ecuador-accessed 19/09/2014]  [213:  See for example, Carlos Larrea and Lavinia Warnars, “The Ecuador's Yasuni-ITT Initiative: Avoiding emissions by keeping petroleum underground.” Energy for Sustainable Development 13 (2009) 219–223]  [214: , See, David Hill, “Leaked documents cast doubt on Ecuador's commitment to forest plan” (2014) Available at: http://www.theguardian.com/environment/2014/jul/02/ecuador-power-plant-yasuni-national-park-documents. Accessed 13/08/2014 ]  [215:  “Rights and Responsibility: The Failure of Yasuní-ITT and What it Means for Ecuador’s Indigenous Peoples” Available at: http://amazonwatch.org/news/2013/0825-rights-and-responsibility-the-failure-of-yasuni. Accessed 24/08/2014]  [216:  Ibid ] 

Similarly in Peru where the former President, Alan Garcia, publicly speculated that the country’s huge untapped oil and mineral deposits should be opened up to large scale foreign investment to let development take place; a move that is currently signalling the breaking up of indigenous land and territory.[footnoteRef:217]  After proposing two legislative decrees, 1090 and 1064, whose objective was to open up indigenous territories to oil, gas, mining and hydropower companies, Garcia proposed in language perhaps designed to appeal to a specific international audience of investors and speculators:  “there are millions of hectares for timber extraction that lie idle, millions more that communities and  associations have not, and will never, cultivate, in addition to hundreds of mineral deposits that cannot be worked.”[footnoteRef:218] Unfortunately events in Peru took a violent turn, where as a direct result of protests by indigenous NGOs and human rights groups in response to the above decrees, tragedy ensued, and on June 5th 2009 in the town of Bagua Grande at least twenty people were killed, although the true figure could be much higher, in what has since come to be known as the “Amazon’s Tiananmen”.[footnoteRef:219]   [217:  Anthony Bebbington, “The New Extraction: Rewriting the Political Ecology of the Andes?” Nacla Report on the Americas, September/October 2009. At P. 12. Available at: www.sed.manchester.ac.uk/research/andes/.../bebbington_naclareport.pd. Accessed 7/08/2104 ]  [218:  Ibid at P13]  [219:  Guy Adams, “Images of Amazon’s Tiananmen”, (2104) Available at: http://www.independent.co.uk/news/world/americas/images-of-amazons-tiananmen-1708990.html. Accessed 13/08/2014 ] 

[bookmark: _Toc399848371]6.3 Yanomami Community v. Brazil 
In the emblematic case of The Yanomami Community v. Brazil,[footnoteRef:220] the Inter-American Commission on Human Rights (hereafter IACmHR[footnoteRef:221]) considered a petition brought by representatives of the Yanomani peoples against the Brazilian government in 1980. The construction of a highway on their lands in the 1960s compelled thousands of Yanomani to be violently displaced as a result of the influx of mining companies, which brought them devastating physical and psychological consequences.[footnoteRef:222] The allegations included in the petition where that of serious human rights violations brought about by mining development on indigenous land, including mass displacement,[footnoteRef:223] and the general failure of the state to provide adequate protection to indigenous communities. The petitioners cited in particular the right to right to life, to freedom, to the Security and Integrity of the Person and the right to property.[footnoteRef:224] The case is emblematic, amongst other reasons, in that in 1973 the Brazilian state give itself the right under Article 20 of Law 6001 to expropriate property for “exceptional reasons” to carry out, “[P]ublic works of interest to the national development…”[footnoteRef:225]  The law utilises the concept of “eminent domain” as previously discussed and indeed is a good example of the state prioritising development in the national interest. The IACmHR considered the human rights violations which followed, citing in particular Article 27 of the ICCPR on minority rights to language, religion and cultural identity,[footnoteRef:226] and concluded that on careful examination of the facts, “Indian inhabitants of various villages near the route of highway BR-210…abandoned their villages and were changed into beggars or prostitutes, without the Government of Brazil's taking the necessary measures to prevent this.”[footnoteRef:227] The IACmHR found that Brazil had violated the human rights of the Yanomani under article 1 (right to life) and article VIII (right to residence and movement) of the American Declaration of the Rights and Duties of Man.[footnoteRef:228] [220:  IACmHR, Case No. 7615 (1985) ]  [221:  The IACmHR is the judicial body endowed by the Organisation of American States to promote human rights in the Americas ]  [222:  See Michele Morel, “The Right Not To Be Displaced in International Law”, (2014) Intersentia Ltd, at P. 122]  [223:  Supra n. 235 at Para. 2 (f) ]  [224:  Ibid Para. 1 (under The American Declaration of the Rights and Duties of Man) ]  [225:  Supra n. 236 (Morel) at P. 123]  [226:  Ibid at P.123]  [227:  Supra n. 235 at Para.10 c ]  [228:  O.A.S. Res. XXX, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OAS/Ser.L/V/I.4 Rev. 9 (2003); 43 AJIL Supp. 133 (1949)  ] 

[bookmark: _Toc399848372]6.4 Sawhoyamaxa Indigenous Community of the Enxet-Lengua people v Paraguay
More currently, emerging human rights jurisprudence considering the causes and consequences of these types of scenarios discussed in the previous section has played out on numerous occasions in regional judicial bodies and quasi-judicial bodies, such as the African Commission on Human and Peoples’ Rights.[footnoteRef:229] As we have already seen in Yanomami Community v. Brazil, the IACHR especially has contributed to a growing body of jurisprudence on indigenous rights in relation to land rights and natural resources.   [229:  Centre on Housing Rights and Evictions v. The Sudan, Communication Nos. 279/03 & 296/05, African Commission on Human and Peoples' Rights (2009);  See also for example, on the theme of land rights, natural resources, and the granting of mining concessions to private companies on indigenous and tribal territories,  Saramaka People v Suriname IACHR Series C No 185. The case concerned, amongst other things, the violations of the rights to make use of territory in a culturally and spiritually specific way, and the right to communal property. Although the Saramaka people are not an indigenous people, they are descended from self-liberated African slaves but live in a way that is commensurate with indigenous characteristics according to the Court. The ruling by the IACtHR is significant in that the Court reinforced the precedent of recognising the link between the cultural survival of an indigenous type group and their economic and religious relationship with their land.  ] 

A more recent example is that of the case of Sawhoyamaxa Indigenous Community of the Enxet-Lengua people v Paraguay in 2006.[footnoteRef:230] The case, which touches on a number of crucial issues concerning displacement, involves a small indigenous community of a few hundred people who although historically a nomadic peoples, have now been sedentarised as a result of the introduction of a market economy into their territories since the late 19th century.[footnoteRef:231] As a result of the transfer of their lands to private owners they were denied access to their traditional lands and subsistence livelihoods, a turn of events which lead to their displacement and subsequent impoverishment.[footnoteRef:232] The community, after exhausting domestic remedies in relation to claiming their traditional lands and natural resources, brought a petition filed against the Paraguayan state to the IACHR claiming the state had violated a number of articles of the Inter-American Convention on Human Rights.   [230:  IACHR Series C No 146 29/ 03/2006  ]  [231:  Ibid section VII Para. 73 (3) ]  [232:  Ibid Para 73 (4) to 73 (7) ] 

	The Commission found that Paraguay, amongst other violations including Article 4 (right to life), had violated the property rights of the Sahoyamaxa Indigenous Community under Article 21 of the American Convention on Human Rights.[footnoteRef:233]  Article 21 (1) states that, “Everyone has the right to the use and enjoyment of his property. The law may subordinate such use and enjoyment to the interest of society.”[footnoteRef:234] The language of the above Article is similar in sentiment and scope to Principle 6 subparagraph (c) of the Guiding Principles,[footnoteRef:235] and other similar provisions in international law, in that as much as it provides a right to property or a right not to be arbitrarily displaced from a property or house or home, it also inserts a public interest clause limiting and qualifying that right to property.  Therefore the necessity of this “compelling and overriding public interest” clause permits the state at least in certain circumstances the right to displace a group of peoples from their communal property in the name of development, amongst other reasons. In a democratic society however, as the Court noted, the legality, necessity and proportionality of such an action in favour of the public interest and the public benefit, must be weighed against the rights and freedoms of indigenous peoples.[footnoteRef:236]     [233:  Ibid Section XIV Para 2]  [234:  OAS Treaty Series No. 36; 1144 UNTS 123; 9 ILM 99 (1969)]  [235:  Supra n. 75 ]  [236:  Supra n. 244 Section IX Para 138  ] 

	The Court’s judgement took into consideration the close cultural ties to lands and territories and the collective understanding of property and possession which indigenous people have, which reflects their communal way of acting and perceiving in the world, their religious outlook, the means by which they practice their livelihoods; in summary, all of the above can be said to be a composite of their cultural identity.[footnoteRef:237]  In this connection, the court in analysing the content and scope of Article 21 also took into consideration ILO 169. [237:  Ibid 117 to 120 ] 

	It is of interest to note that the Commission, in considering Article 13 of the ILO Convention, which states that governments must respect the special importance that indigenous people’s cultures place on land and territory, argues that: 
“[I]ndigenous communities might have a collective understanding of the concepts of property and possession, in the sense that ownership of the land is not centered on an individual but rather on the group and its community. This notion of ownership and possession of land does not necessarily conform to the classic concept of property, but deserves equal protection under Article 21 of the American Convention.”[footnoteRef:238] [238:  Ibid Para 120] 

This line of reasoning by the Commissio reflects a growing cognisance in international human rights law, and jurisprudence, not only of the importance in a collective sense of indigenous ownership, and a temporal and spiritual affiliation with land and territories, but also, by inference, recognising that if indigenous groups are displaced, then it follows that their dispossession will have a detrimental if not fatal effect on the group’s communal cultural identity. In other words, their communal identity is intricately linked to a sense of place, and that sense of place is the basis for their cultural identity. Therefore displacement and its egregious consequences for indigenous peoples and nomadic groups has been recognised as the previous discussion illustrates, by two of the most important regional human rights courts-the European Court of Human Rights and the Inter-American Court of Human Rights.  
[bookmark: _Toc399848373]6.5.1 The Mayagna (Sumo) Awas Tingni Community v. Nicaragua 
Indeed, as James Anaya and Claudio Grossman have pointed out in respect of the Inter-American Court of Human Rights  judgement on The Mayagna (Sumo) Awas Tingni Community v. Nicaragua, [footnoteRef:239] an international legal precedent had already been set when the Court also ruled under Article 21 of the Convention that for the Awas Tingni community the human right to enjoy the benefits of property, “[I]ncludes the right of [all] indigenous peoples to the protection of their customary land and resource tenure.”[footnoteRef:240] The Nicaraguan government had granted logging concessions on their lands, and had effectively ignored the community’s objections to the government’s policy.[footnoteRef:241] [239:  IACtHR, Ser.C No.79 (2001); see also for a similar judgement, IACtHR, Yakye Axa Indigenous Community v. Paraguay, Ser.C 125 (2005)]  [240:  S. James Anaya and Claudio Grossman, “The Case of Awas Tingni v. Nicaragua: A New Step in the International Law of Indigenous Peoples”, Arizona Journal of International and Comparative Law Vol. 19, No. 1, 2002. P.1 ]  [241:  Supra n. 12 (Anaya) at P. 266] 

In sum, Significantly the Court’s ruling is of huge importance to the issue of indigenous people’s collective rights to their ancestral lands, and with apropos to the Court’s judgement in Sawhoyamaxa Indigenous Community of the Enxet-Lengua people v Paraguay, both cases are critical in defending the right of indigenous peoples not to be displaced by development projects and policies.[footnoteRef:242] In both of the above cases the Court displayed similar reasoning, and in both judgements affirmed that the indigenous conception of ownership and possession of land, that is communal ownership, and not the classic European concept of private property rights based on individual ownership, deserves equal protection under Article 21 of the Convention. As a result, they strengthen the legal argument against arbitrary displacement.   [242:  Also late affirmed in Saramaka People v Suriname, IACtHR, Series C (1722007), Paras. 87–96
 ] 

[bookmark: _Toc399848374]Conclusion
This thesis argued that central to understanding the exigent phenomenon of development-induced displacement of indigenous peoples by development projects is the question: where is the legal balance to be struck between the rights of indigenous peoples not to be forcibly displaced and the legitimate right of states to develop economically. The thesis began by considering the historical context of indigenous peoples’ fractious relationship with the overarching concept of development in all its guises, from the tortured legacy of imperialism and colonialism, to post-colonialism and the highly contentious project of nation-building and all its ills, to the challenges, and the very real threat, that globalisation now poses to the survival of indigenous peoples. 
The aim was to construct a clearer understanding of the position of indigenous peoples in international human rights law with regards to forcible displacement.  In regards to this, two broad themes have emerged. First, it is important to note that forcible displacement is inflicted on them not as isolated individuals, but rather as groups and communities. They are, in other words, displaced as a collective. This point brings us on to the concept of collective rights, in particular the collective right to property, to culture, and to right to life. All three are premised on an intrinsic relationship with lands and territories, which are in turn, based upon cultural integrity and one of the core concepts in human rights, human dignity. In this vein, the Inter-American court of Human Rights in both Sawhoyamaxa Indigenous Community of the Enxet-Lengua people v Paraguay and the precedent setting The Mayagna (Sumo) Awas Tingni Community v. Nicaragua  recognised the importance of human rights as community rights in instances of forcible displacement. The thesis key research question asked:  does international law adequately protect indigenous peoples from development-induced displacement. 
The second theme to emerge is related to the first. The overall objective was to clarify in particular the role of human rights law in the preventative protection in the development process. As regards to this, the question of the state’s public interest in development in the national interest and the impact, and the often egregious impact of development, especially logging, mining, and dam building , on the human  rights of indigenous peoples is clear. Indigenous peoples in particular are displaced in huge numbers, this leads to dispossession in all its guises-loss of cultures in particular as a consequence of displacement.  
Finally, as has been discussed in the previous paragraph, international courts, and both “hard “and “soft” law, for instance the ICCPR and the UNDRIP, have acted to protect indigenous peoples from forced displacement. However, the question of inadequate implementation and the failure of many states to respond positively to their obligations, both  to judicial decisions and international normative legal provisions , is perhaps inevitably, the key issue, both presently and in the foreseeable future. In conclusion, there is, however faint, an emerging norm not to forcibly displaced. Whether or not that norm chrysalises however to become an enforceable right in time to protect indigenous peoples from perhaps the final and worst excesses of “development” is, regrettably, open to question.     
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